foe Ue a8! 
aay 


poche Ree NT 
aes none Bae 


ee ad 
eet Ae 


ie ret 
ents " ? : 
ine SE SEA, . ~ 7 
Soro. : 3 | 
: 7 = : : ; mere Pee 
: ‘ =: 2 tie in cee ET 
Ree oD ate tains 
:. ieee Ae eee 
ise ee lca 
Pe 
eT ee 
Sipepet 


eens 
3%. 
ee ee 


sn hte 
Sines 2 Se (ab EO 
one war 


ee pener seca 
Pare ee nal as 
<= 


gefen a et ate 


“ae cone 
opine 


ae svet ts 
era 
nie or 


= 2 
acta 


“1 
ee aes 
er 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/611154/72565 


rr R20N {| S<L 
i a { , t / 

\. SS. 
FI ——=Eqvern 
O Pp pplicatso” 


7 
- 1) ie i” 
Chats 


SEVENTH 
ANNUAL REPORT 


2001 — 2002 


ISSN 1206-467X 


The Honourable R. Roy McMurtry 


CHIEF JUSTICE OF ONTARIO 


Co-Chair, Ontario Judicial Council 


The Honourable Brian W. Lennox 


CHIEF JUSTICE 
ONTARIO COURT OF JUSTICE 


Co-Chair, Ontario Judicial Council 


ONTARIO JUDIGIAL COUNCIL 


March 31, 2002 


The Honourable David Young 

Attorney General for the Province of Ontario 
720 Bay Street, 11th Floor 

Toronto, Ontario 

MG Z2K1 


Dear Mr. Attorney: 
It is our pleasure to submit the Annual Report of the Ontario Judicial Council concerning its 
seventh year of operation, in accordance with subsection 51(6) of the Courts of Justice Act. 


The period of time covered by this Annual Report is from April 1, 2001 to March 31, 2002. 


Respectfully submitted, 


R. Roy McMurtry Brian W. Lennox 


Chief Justice of Ontario Chief Justice 
Ontario Court of Justice 


ABRARY : 


KWL 2 2 2005 


INTRODUCTION 


The period of time covered by this Annual Report is 
from April 1, 2001 to March 31, 2002. 


The Ontario Judicial Council investigates complaints 
made by the public against provincially appointed 
judges and masters. In addition, it approves the 
education plan for provincial judges on an annual 
basis and has approved criteria for continuation in 
office and standards of conduct developed by the 
Chief Justice of the Ontario Court of Justice. The 
Judicial Council may make an order to accommodate 
the needs of a judge who, because of a disability, is 
unable to perform the duties of judicial office. Such 
an accommodation order may be made as a result 
of a complaint (if the disability was a factor in a 
complaint) or on the application of the judge in 
question. Although the Judicial Council itself is not 
directly involved in the appointment of provincial 
judges to the bench, a member of the Judicial Council 
serves on the provincial Judicial Appointments 


Advisory Committee as its representative. 


The Ontario Judicial Council had jurisdiction over 
approximately 260 provincially-appointed judges 
and masters during the period of time covered by 


this Annual Report. 
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1. Composition and Terms of Appointment 


The Ontario Judicial Council includes: 


¢ the Chief Justice of Ontario (or designate from 
the Court of Appeal) 


@ the Chief Justice of the Ontario Court of Justice 
(or designate from the Ontario Court of Justice) 


the Associate Chief Justice of the Ontario Court 
of Justice 


¢ a Regional Senior Judge of the Ontario Court of 
Justice appointed by the Lieutenant Governor in 
Council on the recommendation of the Attorney 
General 


¢ two judges of the Ontario Court of Justice 
appointed by the Chief Justice of the Ontario 
Court of Justice 


e the Treasurer of The Law Society of Upper 
Canada or another bencher of the Law Society 
who is a lawyer, designated by the Treasurer 


¢ a lawyer who is not a bencher of The Law Society 
of Upper Canada, appointed by the Law Society 


¢ four persons, neither judges nor lawyers, who 
are appointed by the Lieutenant Governor in 
Council on the recommendation of the 
Attorney General 


The Chief Justice of Ontario chairs all proceedings deal- 
ing with complaints against specific judges, except for the 
review panel meetings, which are chaired by a provincial 
judge, designated by the Judicial Council. The Chief 
Justice of Ontario also chairs meetings held for the pur- 
pose of dealing with applications to accommodate a 
judge's needs resulting from a disability or meetings held 
to consider the continuation in office of a Chief Justice or 
an Associate Chief Justice. The Chief Justice of the 
Ontario Court of Justice chairs all other meetings of the 
Judicial Council. 


2. Members 
Regular 


The membership of the Ontario Judicial Council in its 
seventh year of operation (April 1, 2001 to March 31, 
2002) was as follows: 


Judicial Members: 
CHIEF JUSTICE OF ONTARIO 


Roy MCMUrtry” ctv.skececatins ohne eee (Toronto) 


CHIEF JUSTICE OF THE ONTARIO COURT OF JUSTICE 


Briahe WV. VeMnOs. asec tea co ete (Ottawa/Toronto) 


ASSOCIATE CHIEF JUSTICE OF THE ONTARIO COURT 
OF JUSTICE 


hs Diavitel Wa Kev oe eae ee eee (Toronto) 


REGIONAL SENIOR JUSTICE 


Donaldanve Bs 2) at: s4.ccer eon ah eee ee (London) 
(to August 31, 2001) 
Raymond Pe Daillomi 23. o.255- 8 hsctiea (Lindsay) 


(from November 11, 2001) 


TWO JUDGES APPOINTED BY THE CHIEF JUSTICE 
OF THE ONTARIO COURT OF JUSTICE 


The Honourable Madam Justice Lynn King....... (Toronto) 
(to September 28, 2001) 


The Honourable Mr. Justice Alexander M. Graham 
Se ee es ne) AOA MRe, A ne we) (Woodstock) 
(to September 1, 2001) 


The Honourable Madam Justice Marjoh Agro 
Bie hee Seuighan ges iersnba thet Mey Cae Re ee (Milton) 
(from September 29, 2001) 


The Honourable Madam Justice Deborah Livingstone 
sia tis Aa ho cnet a Sa ge (London) 
(from September 2, 2001) | 


Lawyer Members: 


TREASURER OF THE LAW SOCIETY 
OF UPPER CANADA 


Roberu PAmmstrongsO Get. (Toronto) 
(to June 21, 2001) | 


Vern Po Krishna) ©)@2) 2 ns ea ee (Toronto) 
(from June 22, 2001) 


LAWYER DESIGNATED BY THE TREASURER OF 
THE LAW SOCIETY OF UPPER CANADA 


Be cre R Outen). C ye eae ne Ue ly OR, (Toronto) 
(from September 28, 2001) 


LAWYER DESIGNATED BY THE LAW SOCIETY OF 
UPPER CANADA 


Be yar Greenspan OCs cca seoersens ces (Toronto) 
(to September 25, 2001) 
CERCA BUSS 29 Ta) oe) 9 ae penne ee (Toronto) 


(from September 28, 2001) 


Community Members: 


Be SETA NEM OND sacs ccnea od scares setaesthvaneaxces (Bracebridge) 
President and CEO, Muskoka Transport Ltd. 


eA MG [AWE ES tt re Osea vaate io oriauetonaniales (Toronto) 
Chair, Inmet Mining 


Bea RYE Wie TE TATNEN 0h. ieldndmcsiacrsncox (Wabigoon) 
Ontario Metis — Aboriginal Association 


One Lay Member Position — vacant — (from February 28, 2001) 


Members — Temporary 


Sections 87 and 87.1 of the Courts of Justice Act gives the 
Ontario Judicial Council jurisdiction over complaints 
made against every person who was a master of the 
Supreme Court prior to September 1, 1990 and every 
provincial judge who was assigned to the Provincial 
Court (Civil Division) prior to September 1, 1990. When 
the Ontario Judicial Council deals with a complaint 
against a master or a provincial judge of the former Civil 
Division, the judge member of the complaint subcom- 
mittee is replaced by a temporary member appointed by 
the Chief Justice of the Superior Court of Justice — either 
a master or a provincial judge who presides in “Small 
Claims Court”, as the case may be. 


During the period of time covered by this report, the fol- 
lowing individuals served as temporary members of the 
Ontario Judicial Council when dealing with complaints 
against these provincially-appointed judges and masters: - 


MASTERS JUDGES 


¢ Master Basil T. Clark, Q.C. * The Honourable Mr. 
¢ Master R.B. Linton, Q.C Justice M.D. Godfrey 


¢ The Honourable 
Madam Justice 
Pamela Thomson 


¢ Master R.B. Peterson 


Subsection 49(3) of the Courts of Justice Act permits the 
Chief Justice of the Ontario Court of Justice to appoint a 
provincial judge to be a temporary member of the 
Ontario Judicial Council to meet the quorum require- 
ments of the legislation with respect to Judicial Council 
meetings, review panels and hearing panels. The follow- 
ing judge of the Ontario Court of Justice has been 
appointed by the Chief Justice to serve as a temporary 
member of the Ontario Judicial Council when required: 


The Honourable Justice Bernard M. Kelly 


3. Administrative Information 


Separate office space adjacent to the Office of the Chief 
Justice in downtown Toronto is utilized by both the 
Ontario Judicial Council and the Justices of the Peace 
Review Council. The proximity of the Councils’ office to 
the Office of the Chief Justice permits both Councils to 
make use of clerical and administrative staff, as needed, 
and computer systems and support backup without the 
need of acquiring a large support staff. 


Councils’ offices are used primarily for meetings of both 
Councils and their members. Each Council has a separate 
phone and fax number and its own stationery. Each has a 
toll-free number for the use of members of the public 
across the province of Ontario and a toll-free number for 
persons using TTY/teletypewriter machines. 


In the seventh year of operation, the staff of the Ontario 
Judicial Council and the Justices of the Peace Review 
Council consisted of a registrar, a part-time assistant registrar 
and a secretary: 


VALERIE P. SHARP, LL.B. — Registrar 
ROBERT DUNGEY - A/Assistant Registrar 

(to October 2, 2001) 
JANICE CHEONG - Secretary 


4. Education Plan 


The Chief Justice of the Ontario Court of Justice is 
required, by section 51.10 of the Courts of Justice Act, to 
implement, and make public, a plan for the continuing 
judicial education of provincial judges and such educa- 
tion plan is required to be approved by the Judicial 
Council as required by subs. 51.10(1). During the period 
of time covered by this Annual Report a continuing 
education plan was developed by the Chief Justice 
in conjunction with the Education Secretariat and the 
continuing education plan was approved by the Judicial 
Council. A copy of the continuing education plan for 
2001-2002 can be found at Appendix “C”. 


5. Communications 


During the seventh year of operation, the website of the 
Ontario Judicial Council was developed to include infor- 
mation about upcoming hearings. As well, copies of 
“Reasons for Decision” are posted on the website as soon 
as they are released and will continue to be posted until 
they are incorporated into an Annual Report. The website 
will continue to be developed and will eventually include 
an “on-line” version of the most recent publicly released 
Annual Report, together with copies of all of the case 
summaries and Reasons for Decision that have been 
released by the OJC throughout its previous years of 
operation. 


The address of the OJC website is: www.ontariocourts.on.ca/, 


6. Procedures 


Some minor changes were made to the OJC Procedures 
document to allow for the speedier processing of com- 
plaint files. The Registrar of the OJC now makes an ini- 
tial assessment of each complaint file as it is opened and 
determines whether or not a transcript and/or an audio- 
tape of the court proceedings will be necessary for the 
complaint subcommittee’ investigation. If the Registrar 
determines that is the case, the material is ordered at the 
time the file is opened. This results in a significant sav- 
ings of time. The Registrar may also recommend that a 
complaint be dismissed by the complaint subcommittee 
without further investigation if the Registrar is of the 
opinion that a complaint is outside the jurisdiction of the 


OJC or is frivolous, vexatious or an abuse of process as 
set out in the governing legislation. The Registrar's assess- 
ment of a complaint is subject always to the assessment 
of the members of the investigating complaint subcom- 
mittee and its unanimous decision about a complaint is 
subject to the review of the members of the review panel. 
A detailed outline of the OJC’s procedures is included in 
Appendix “B”. 


7. Judicial Appointments Advisory Committee 


Since proclamation of amendments to the Courts of Justice 
Act in February, 1995, the Judicial Council no longer has 
any direct involvement in the appointment of provincial 
judges to the bench. However, a member of the Ontario 
Judicial Council serves on the provincial Judicial 
Appointments Advisory Committee J.A.A.C.) as its 
representative. The Honourable Justice Lynn King served 
as the Judicial Council’ representative on the Judicial 
Appointments Advisory Committee until the expiration 
of her term as a member of the OJC on September 28, 
2001. The Honourable Madam Justice Marjoh Agro was 
appointed by the OJC to act as its representative on 
J.A.A.C. from September 29, 2001. 


8. The Complaints Procedure 


A complaint subcommittee of Judicial Council members, 
comprised always of a provincially-appointed judicial 
officer (a judge, other than the Chief Justice of the 
Ontario Court of Justice, or a master) and a lay member, 
screens all complaints made to the Council. The govern- 
ing legislation empowers the complaint subcommittee to 
screen out complaints which are either outside the juris- 
diction of the Council (i.e., complaints about federally 
appointed judges, matters for appeal, etc.) or which, in 
the opinion of the complaint subcommittee, are frivolous 
or an abuse of process. All other complaints are investi- 
gated further by the complaint subcommittee. A more 
detailed outline of the Judicial Council’ procedures is 
included as Appendix “B”. 


Once the investigation is completed, the complaint sub- 
committee may recommend the complaint be dismissed, 
refer it to the Chief Justice of the Ontario Court of Justice 
for an informal resolution, refer the complaint to media- 
tion or refer the complaint to the Judicial Council, with 


or without recommending that it hold a hearing. The deci- 
sion of the complaint subcommittee must be unanimous. 
If the complaint subcommittee members cannot agree, the 
complaint subcommittee shall refer the complaint to the 
Council to determine what action should be taken. 


A mediation process may be established by the Council 
and only complaints which are appropriate (given the 
nature of the allegations) will be referred to mediation. 
The Council must develop criteria to determine which 
complaints are appropriate to refer to mediation. The 
Council (or a review panel thereof), will review the 
recommended disposition of a complaint (if any) made 
by a complaint subcommittee and may approve the dis- 
position or replace any decision of the complaint 
subcommittee if the Council (or review panel), decides 
the decision was not appropriate. If a complaint has been 
referred to the Council by the complaint subcommittee, 
the Council (or a review panel thereof), may dismiss the 
complaint, refer it to the Chief Justice of the Ontario 
Court of Justice or a mediator or order that a hearing into 
the complaint be held. Review panels are composed of 
two provincial judges (other than the Chief Justice of the 
Ontario Court of Justice), a lawyer and a lay member. At 
this stage of the process, only the two complaint 
subcommittee members are aware of the identity of the 
complainant or the subject judge. 


Complaint subcommittee members who participated in 
the screening of the complaint are not to participate in its 
review by Council or a subsequent hearing. Similarly, 
review panel members who dealt with a complaint’ 
review or referral will not participate in a hearing of the 
complaint, if a hearing is ordered. 


By the end of the investigation and review process, all 
decisions regarding complaints made to the Judicial 
Council will have been considered and reviewed by a 
total of six members of Council — two members of the 
complaint subcommittee and four members of the 
review panel. 


Provisions for temporary members have been made in 
order to ensure that a quorum of the Council is able to 
conduct a hearing into a complaint if a hearing has been 
ordered. Hearing panels are to be made up of at least two 
of the remaining six members of Council who have not 
been involved in the process up to that point. At least one 


member of a hearing panel is to be a lay member and the 
Chief Justice of Ontario, or his designate from the Court 
of Appeal, is to chair the hearing panel. 


A hearing into a complaint is public unless the Council 
determines, in accordance with criteria established under 
section 51.1(1) of the Courts of Justice Act, that excep- 
tional circumstances exist and the desirability of holding 
an open hearing is outweighed by the desirability of 
maintaining confidentiality, in which case the Council 
may hold all or part of a hearing in private. 


Proceedings, other than hearings to consider complaints 
against specific judges, are not required to be held in 
public. The identity of a judge, after a closed hearing, 
will only be disclosed in exceptional circumstances as 
determined by the Council. In certain circumstances, the 
Council also has the power to prohibit publication of 
information that would disclose the identity of a com- 
plainant or a judge. The Statutory Powers Procedure Act, 
with some exceptions, applies to hearings into complaints. 


After a hearing, the hearing panel of the Council may 
dismiss the complaint (with or without a finding that it is 
unfounded) or, if it finds that there has been misconduct 
by the judge, it may impose one or more sanctions or 
may recommend to the Attorney General that a judge be 
removed from office. 


The sanctions which can be imposed by the Judicial 
Council for misconduct are as follows: 

@ a warning 

¢ areprimand 


¢ an order to the judge to apologize to the 
complainant or to any other person 


¢ an order that the judge take specific measures, 


such as receiving education or treatment, as a 
condition of continuing to sit as a judge 


¢ suspension, with pay, for any period 


¢ suspension, without pay, but with benefits, 
for up to thirty days 


NB: any combination of the above 
sanctions may be imposed 


¢ a recommendation to the Attorney General that 
the judge be removed from office 


NB: this last sanction is not to be combined 
with any other sanction 


The question of compensation of the judge’ costs 
incurred for legal services in the investigation of a com- 
plaint and/or hearing into a complaint may be considered 
by the review panel or by a hearing panel when a hearing 
into the complaint is held. The Council is empowered to 
order compensation of costs for legal services (based on a 
rate for legal services that does not exceed the maximum 
rate normally paid by the Government of Ontario for 
similar services) and the Attorney General is required to 
pay compensation to the judge in accordance with the 
recommendation. 


The legislative provisions of the Courts of Justice Act 
concerning the Ontario Judicial Council are included as 
Appendix “D” to this Report. 


9. Summary of Complaints 


The Ontario Judicial Council received 52 complaints in 
its seventh year of operation, as well as carrying forward 
49 complaint files from previous years. Of these 101 
complaints, 63 were closed before March 31, 2002, leav- 
ing 38 complaints to be carried over into the eighth year 
of operation. 


An investigation was conducted in all cases. The com- 
plaint subcommittee reviewed the complainants letter 
and, where necessary, reviewed the transcript and/or the 
audiotape of the proceedings that took place in court in 
order to make its determination about the complaint. In 
some instances, further investigation was conducted 
where it was warranted. In all cases, the four members of 
each review panel agreed with the recommended dispo- 
sition of the complaint by the complaint subcommittee 
after the review panel examined the complaint and the 
investigation, which had been conducted. 


The Judicial Council dismissed 57 of the 63 complaint 
files that were closed during the period of time covered 
by this report. 


Thirty-five (35) of the 57 complaint files dismissed were 
found to be outside the jurisdiction of the Council. 
Complaint files that were dismissed because they were 
found to be outside the jurisdiction of the Council are 
usually matters that are properly the subject of an appeal 
to another court (for example, a complainant did not 
agree with the sentence a judge handed down or a deci- 
sion that had been made) and/or are matters where no 
actual allegation of judicial misconduct had been made 
but dissatisfaction with a judge's decision was expressed. 
This was the case with 9 of the 35 complaint files that fell 
into this category. Twenty-six (26) of the 35 complaint 
files that were dismissed because they were found to be 
outside the jurisdiction of the OJC combined what was 
determined to be an unfounded allegation of bias, 
racism, sexism, or “improper actions” with the complaint 
about an appealable matter. 


Twenty-two (22) of the 57 complaint files dismissed by 
the Ontario Judicial Council were determined to be 
unfounded after investigation. These 22 complaint files 
involved allegations that a judge had improperly con- 
ducted a case or had engaged in improper or illegal activ- 
ity (e.g., tampering with court records), allegations of — 
improper behaviour on the bench such as a judge being 
rude, belligerent, etc., or allegations that a judge’s deci- 
sion was made as a result of his or her alleged lack of | 
impartiality, a conflict of interest or some form of bias. 


Of the remaining 6 complaint files that were closed dur- | 
ing the period of time covered by this report, it was deter- 
mined that the OJC had no jurisdiction over the judges | 
complained against in two files (file nos. 05-021/99 and 
06-032/00), two complaints were dismissed as aban-_ 
doned by the complainants (file nos. 06-028/00 and 07- 
002/01) and two complaint files were referred to a | 
hearing (file nos. 04-017/98 and 05-030/99), 


FISCAL YEAR: 


Opened During Year 


Continued from Previous Year 


Total Files Open During Year 


Closed During Year 


Remaining at Year end 


Files are given a two-digit prefix indicating the year of Council’s operation in which they were opened, followed by a 
sequential three-digit file number and by two digits indicating the calendar year in which the file was opened (i.e., file no. 
06-55/01 was the fifty-fifth file opened in the sixth year of operation and was opened in calendar year 2001.). 


10.Case Summaries 


In all cases that were closed during the year, notice of the 
Judicial Council’ decision, with the reason(s) therefore, 
was given to the complainant and to the subject judge, in 
accordance with the judge’s instructions on notice 
Mplease see page B-26 of the O.J.C. Procedures 
Document, Appendix “B”). 


Details of each complaint with identifying information 
removed, where applicable, follow. 


C.A:S.E. S-U MoMLA. RIES 


CASE NO. 05-004/99 

The complainant was in court charged with 
uttering a threat. The complainant was involved 
in on-going civil litigation with the recipient of 
the alleged threat and stated that there was much 
“contention” in the civil suit and it was “well 
known in the community that [the victim of the 
threat] and [the complainant] do not like one 
another”. The complainant alleged that the judge 
who was assigned to hear the criminal charge 
“had to know of the conflict and had to know [the 
victim]” and the complainant was of the view 
that “to not disclose this, even when pressed, does 
not give the appearance of justice”. The complainant 
further alleged that an Ontario Provincial Police 
officer attended his residence to advise him that 
the judge “had communicated” with the police 
officer that the judge “was not thrilled about [the 
complainant] filing the complaint” with the 
Judicial Council. The complainant stated that 
“for a judge to advise a police officer of this, in 
[his] view, is unjustifiable and must create an 
apprehension of bias”. The complaint subcom- 
mittee reviewed a copy of the transcript of the 
evidence provided by the complainant. The com- 
plaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
there was no judicial misconduct evident in the 
exercise of the judge's discretion and the judge 
had recused himself and set a new date for trial 
before a different judge. Before agreeing to dismiss 
the complaint, the review panel instructed the 
complaint subcommittee to ascertain whether or 
not the police officer had been apprised by the 
judge of the complaint and whether or not the 
police officer spoke to the complainant on his 
own initiative or at the request of the judge. The 
complaint subcommittee retained a private 
investigator to interview the police officer. The 


complaint subcommittee reported back to the 
review panel that the private investigator had 
found no basis for the complainant’ allegations 
and again recommended that the complaint be 
dismissed as unfounded and based on its’ view 
that there was no judicial misconduct evident and 
the judge was not in conflict or biased against the 
complainant. The review panel agreed with the 
complaint subcommittees recommendation that 
the complaint be dismissed. 


CASE NO. 05-012/99 

The complainant, who was not represented by 
counsel, appeared in court on three charges 
including public mischief and uttering a threat. 
The complainant alleged that the judge ordered 
the trial to continue without ruling on a motion 
to resolve outstanding issues. The complainant fur- 
ther alleged that the judge limited the time the 
defence could cross examine and advised a witness 
not to answer a question re: the complainants alibi 
defence. The complaint subcommittee reviewed the 
transcript of the hearing and recommended that 
the complaint be dismissed as it was of the view 
that there was no judicial misconduct evident in 
the exercise of the judge’ discretion in making 
the decisions he did in this case. The complaint 
subcommittee noted that if the judge committed 
errors in law (and the OJC made no such finding), 
such errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 
be dismissed. 


CASE SUMMARTIES 


CASE NO. 05-013/99 

The complainant was charged with several 
counts of threatening and public mischief. The 
charges against him were laid on separate occasions 
and he appeared before two different judges who 
were each hearing some of the charges he was 
facing. The complainant alleged that the Crown 
Attorneys, police officers and witnesses overlapped 
on the various charges and the evidence was 
thereby, “contaminated”. The complainant asked 
for an adjournment from one of the judges he 
had complained about and his adjournment 
request was denied. The complainant alleged 
that he was denied justice because the judge was 
biased and refused to withdraw from his case. The 
complaint subcommittee ordered and reviewed a 
copy of the audiotape of the court proceedings. 
The complaint subcommittee also requested 
further information from the complainant with 
regard to the status of the charges before the 
courts and received no response from the 
complainant. The complaint subcommittee 
recommended that the complaint be dismissed 
because, in their view, there was no evidence to 
support the complainants allegation of bias. The 
complaint subcommittee further concluded that, 
in its view, there was no judicial misconduct 
evident in the exercise of the judge’s discretion 
and that the decisions made were within the judges 
jurisdiction. If errors in law were committed by the 
judge (and the Judicial Council made no such 
finding), such errors could be remedied on appeal 
and are, without evidence of judicial misconduct, 
outside the jurisdiction of the Ontario Judicial 
Council. The review panel agreed with the 
complaint subcommittee’ recommendation that 
the complaint be dismissed. 


CASE NO. 05-017/99 

The complainant was an observer in Small 
Claims Court. The complainant alleged that the 
presiding judges “manner and conduct” was 
“rude” and “argumentative”. The complainant 
further alleged that the judge “treated everyone 
with complete disrespect”. The complaint sub- 
committee ordered and reviewed a copy of the 
transcript and audiotape of the proceedings in 
court on the day in question. The complaint 
subcommittee recommended that the complaint 
be dismissed. The complaint subcommittee 
reported that it was satisfied that, although there 
was sporadic irritation expressed by the judge, 
which was unfortunate, in its view the judge’s con- 
duct fell short of judicial misconduct. The review 
panel agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 05-021/99 

The complainant alleged that approximately two 
years prior to appearing in court on a child 
welfare matter, she’d had an encounter with the 
presiding judge wherein she had refused his 
inappropriate sexual advances. The complaint 
subcommittee asked for and reviewed a response 
to the complaint from the judge. The complaint 
subcommittee reported that the judge strenuously 
denied any contact or acquaintance with the 
complainant prior to the family court proceedings 
and stated that the allegations of the complainant 
were completely false. The complaint subcom- 
mittee wrote to the complainant inquiring as to 
whether the alleged incident of sexual assault 
was reported to the police. The complainant 
informed the complaint subcommittee that she 
“didn’t pursue sexual harassment charges” 
because she “knew of his [the judge’s] statues 


CASE SUMMARIES 


(sic) being a judge and prominent figure” and 
“feared him” because she “didn’t accept his sexual 
advances”. The complaint subcommittee once 
again wrote to the complainant to inform her 
that the allegations were such that, if true, would 
amount to criminal conduct by a judicial officer 
and to proceed further on this aspect of the 
complaint, the matter could be referred to the 
Ministry of the Attorney General to fully investigate 
but only if the complainant agreed to the OJC 
disclosing her name. The complaint subcommittee 
reported that it did not receive a response to this 
letter and wrote the complainant twice more 
without any reply from her. The complaint 
subcommittee further reported that the judge 
complained against had since retired, and that as 
a result, the OJC no longer had any jurisdiction 
to deal with the complaint. The complaint sub- 
committee recommended that the file be closed 
and the complainant was advised by letter that 
law enforcement agencies could pursue an investi- 
gation if she reported the alleged assault to them. 


CASE NO. 05-025/99 

The complainant wrote to the Judicial Council 
regarding a judge who was involved in a pre-trial 
conference in a child custody hearing. The com- 
plainant alleged that the judge “did not appear to 
be truly open to hear both sides of the case, but 
instead appeared biased against me [the com- 
plainant] because I am a father and not a 
mother.” The complainant further alleged that 
the judge made “biased statements” and said, “a 
sick child should only be with her mother and 
not at her father’s home.” Because there was no 
transcript of evidence available (the pre-trial 
hearing was not “on the record”), the complaint 


subcommittee asked for and reviewed a response 
to the complaint from the judge. The complaint 
subcommittee recommended that the complaint 
be dismissed as it was satisfied with the judge’ 
response to all questions regarding the complaint. 
The complaint subcommittee noted that the 
judge categorically denied stating that a sick 
child should only be at his or her mother’s home 
and noted in her response that standard practice 
is that any access agreements between parties are 
usually temporarily cancelled if a child is sick. 
The judge further noted that she could not recall 
the context of any remarks about the complainant's 
child being sick or why it was raised at the 
pre-trial but that obviously there must have been 
a disagreement. The review panel agreed with the 
complaint subcommittee’ recommendation that 
the complaint be dismissed. 


CASE NO. 05-028/99 

The complainant stated that his wife was the 
successful party to a lawsuit arising out of a traffic 
accident and that he had accompanied her to 
Small Claims Court, together with a family 
friend, a former lawyer, who agreed to act as her 
agent. The complainant stated that he “sat in the 
body of the Court and listened in utter amazement”. 
The complainant alleged that the presiding judge 
was “intimidating, bellicose and downright rude 
not only to [the complainants] wife but also to 
[her agent]”. The complaint subcommittee 
ordered and reviewed a copy of the transcript 
and audiotape of the evidence. The complaint 
subcommittee recommended that the complaint 
be dismissed because, although the audiotape 
did show a degree of abruptness and impatience 
that probably contributed to the complaint, it 
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did not demonstrate behaviour which, in its view, 
would constitute judicial misconduct. The review 
panel agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-002/00 

The complainant was in court for a child custody 
matter concerning her granddaughter. The com- 
plainant alleged that the judge had “no regard 
either to Constitution or to [her] right to defend 
[herself]”. The complainant further alleged that 
the judge did not allow her, the complainant’ 
daughter or their lawyer “to say a single word in 
[their] defense [sic]”. The complaint subcommittee 
ordered and reviewed a copy of the transcript of 
the evidence and asked for and reviewed a 
response to the complaint from the judge: The 
complaint subcommittee recommended that the 
complaint be dismissed because the complainant 
could appeal the judgment of the court or any 
irregularities in procedure and, without evidence 
of judicial misconduct, the matter is outside the 
jurisdiction of the OJC. The complaint subcommit- 
tee noted that the transcript revealed that, in some 
instances, the judge made inappropriate com- 
ments which it regarded as unfortunate but did 
not, in its view, amount to judicial misconduct. 
The review panel agreed with the complaint sub- 
committee’s recommendation that the complaint 
be dismissed. 


CASE NO. 06-009/00 

The complainant, who was not represented by 
counsel, was the plaintiff in a Small Claims Court 
hearing. The complainant advised that the matter 
between himself and the defendant was resolved 
“to both parties’ satisfaction.” The complainant 
expressed disappointment in the judge's alleged 
“aggressive and demeaning behaviour” and 
alleged this “impaired [the judge’s] ability to hear 
and judge all the relevant facts of the issue”. The 
complainant further alleged that the judge 
“would not explain the basis of [the] decision and 
[the judge's] angry and hostile manner prevented 
us, out of fear, from asking for an explanation”. 
The complainant stated that the judge’s conduct 
convinced him that if he “were to continue in 
this matter, [he] would have had to hire legal 


” 


council [sic]”. The complaint subcommittee 
ordered a copy of the transcript and audiotape of 
the evidence and was advised by the Court 
Reporters Office that motions in Small Claims 
Court are rarely recorded and a transcript would 
not be available. The complaint subcommittee 
asked for and reviewed a response to the complaint 
from the judge. The complaint subcommittee 
reported that the judge indicated that the 
complainant had “very aggressively” challenged 
the judge's authority and it had been necessary to 
be forceful. In the response, the judge asked the 
complaint subcommittee to consult the opposing 
counsel, who was “present in the courtroom and 
who may be of assistance”. The judge noted, 
“regardless of their [opposing counsel's] observa- 
tions, [the judge] would like to apologize to [the 
complainant] since his perceptions are so 
strongly articulated”. The complaint subcommittee 
contacted the opposing counsel, who advised he 
had sent his articling student on the day in 
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question. The complaint subcommittee inter- 
viewed the articling student, who advised that 
the judge was terse and to the point but she did 
not consider the judge’s behaviour as being “out 
of the ordinary”. The complaint subcommittee 
recommended that the complaint be dismissed, 
as they were satisfied with the judge’s response 
and apology, as well as the observations of the 
witness interviewed. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. The judge's 
apology was conveyed to the complainant by 
letter from the OJC. 


CASE NO. 06-011/00 

The complainant wrote to the Judicial Council 
as the President of a civil rights/educational 
organization to protest the “injudicious and inap- 
propriate behaviour” attributed to a judge by a 
columnist in an article published in a large 
circulation daily newspaper. The newspaper 
columnist had described the acquittal of six 
“Nazi skinheads” who had been charged with 
wilfully promoting hatred. The complainant, 
who admittedly had not read the trial transcript, 
lodged a complaint against the trial judge based 
on the “inappropriate remarks” attributed to him 
by the newspaper columnist. The complaint sub- 
committee reviewed the newspaper article and 
the transcript of the trial and requested a 
response from the judge on the following 
criticisms levelled by the columnist: 1) the judge's 
failure to reprimand the accused when they 
laughed at a remark he had made; 2) the judge's 
interpretation of the initials “CJC” as “Canadian 
Judicial Council”; 3) the judge's “badgering” of the 
Crown to prove the relevance of hate material to 
the issues at hand; and 4) the judge’s equation of 
the “Hitlerian salute” with someone waving “Hi”. 


The judge responded to the complaint, through 
counsel, and the complaint subcommittee 
advised the review panel that his response 
provided a complete and plausible explanation 
for his conduct in what was undoubtedly an 
emotionally charged trial. The complaint sub- 
committee reported that the judge provided the 
following comments on the points he was asked 
to address: - 


1) In this instance, the Crown had a transcript of 
the lyrics of a CD, “Declaration of War” and 
the police detective on the stand was required 
to read them out loud and was obviously 
uncomfortable doing so. The judge advised 
that, in an effort to reduce the tension in the 
courtroom, he had said, “I was kind of hoping 
you would sing them”. He further advised 
that he did not initially see or hear the accused 
laughing at his remark but that, as soon as he 
did notice, he immediately terminated the 
inappropriate conduct with a stern look — a 
response that would not appear on the 
record, as he did not say anything. 


2) With respect to the second criticism, the 
judge advised that the point being made by 
his observation was that the letters “CJC” 
could stand for many things, including the 
“Canadian Judicial Council” although he 
agreed with the Crown that the acronym CJC 
had to be taken in context and, quite obviously 
in the context of this trial, referred to the 
“Canadian Jewish Congress” and this was 
made clear on the record. 


3 


4 


With respect to the third criticism that he had 
been “badgering” the Crown to prove the 
relevance of hate material, the judge stated that 
he was simply calling the Crown’ attention to 
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difficulties he was having with the evidence 
being led. The judge noted that there were 
four adults and two young offenders charged 
and that a total of 61 items were seized from 
the six defendants. He advised that, at trial, an 
issue arose about what use could be made of 
items seized from one defendant against the 
other defendants and, secondly, what use 
could be made of the items against the person 
from whom they were seized. As noted in his 
response, both issues could only be resolved 
by evidence that connected possession of the 
items to a person or group of persons whose 
purpose was to advocate hatred of an identifiable 
minority or by evidence which tended to show 
that mere possession of the items was capable 
of an inference that the possessor harboured a 
hatred for an identifiable minority and the 
judge had simply observed the weakness of 
the evidence in this regard. The judge stated 
that he did not believe that bringing what he 
perceived to be a deficiency in the Crown's 
case to the Crown’ attention could amount to 
“badgering”. 


4) With respect to the criticism that the judge 
equated someone making the “Hitlerian 
salute” with someone waving “hi”, the judge 
stated that he was attempting to make the 
point to the Crown that more than one inference 
could be made from the raising of someone’ 
right arm, unaccompanied by words or other 
conduct and that again, context would be 
important. 


The complaint subcommittee recommended that 
the complaint be dismissed as it was of the view 
that the judge had not engaged in injudicious or 
inappropriate behaviour in the conduct of this 


trial. The review panel agreed with the complaint 
subcommittees recommendation that the complaint 
be dismissed. 


CASE NO. 06-013/00 

The complainant's married daughter was in court 
on a motion to set aside a separation agreement. 
The complainant stated that her daughter was 
“going for full custody of her 2 children from her 
ex-husband”. The complainant alleged that her 
daughter was in court for ten minutes when the 
judge told her daughter and ex-husband “that 
they should settle this between themselves and 
they don’t even need lawyers”. The complainant 
further alleged that the judge said that “the file 
was to [sic] big and he didn’t have time to read it”. 
The complaint subcommittee ordered and reviewed 
a copy of the audiotape and transcript of the 
evidence and asked for and reviewed a response to 
the complaint from the judge. The complaint sub- 
committee recommended that the complaint be 
dismissed because it was its view that it was not 
the fault of the judge that the file had not been 
provided to him earlier and, in any event, the judge 
was not able to set aside a separation agreement on 
a motion, as the complainants daughter had 
requested. The complaint subcommittee noted 
that in the judge’s response he stated that he had 
“strongly urged the parties to talk to each other, 
with the aid of counsel, in an attempt to reach an 
agreement, instead of a trial”. The complaint 
subcommittee further noted that the judge 
stated that the complainants daughter had since 
withdrawn her request to have the separation 
agreement set aside. The review panel agreed with 
the complaint subcommittee’s recommendation 
that the complaint be dismissed. 
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CASE NO. 06-020/00 

The complainant, who was not represented by 
counsel, appeared in court on a temporary 
care/custody motion and a contempt motion 
against the Children’s Aid Society. The complainant 
was unhappy with the social worker from the 
Children’s Aid Society and the judge. The com- 
plainant alleged that the judge dismissed his 
motion after the social worker whispered some- 
thing to the judge. The complainant further 
alleged that “this whisper” caused the judge to 
“chuckle and dismiss the motion”. The complaint 
subcommittee asked for and reviewed a response 
to the complaint from the judge. The judge 
stated that he did not chuckle in dismissing the 
motion for contempt or in directing that the 
child before the court remain in the temporary 
care and custody of the Children’s Aid Society. 
The judge further stated that if the social worker 
whispered anything in the complainant’ pres- 
ence, the judge did not hear it. The complaint 
subcommittee reviewed a copy of the transcript 
of the evidence provided by the judge and 
ordered and reviewed a copy of the audiotape. 
The complaint subcommittee recommended that 
the complaint be dismissed because the judge's 
letter of response was verified by the audiotape, 
which disclosed no evidence of judicial miscon- 
duct, as alleged. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 06-021/00 

The complainant and his common law wife, who 
were not represented by counsel, were the 
respondents in a custody matter involving the 
Children’s Aid Society. The complainant alleged 
that the judge laughed three times during the 
proceedings and stated that the welfare of the 


child was irrelevant. The complaint subcommittee 
asked for and reviewed a response to the com- 
plaint from the judge. The judge stated that 
he never said the welfare of the child was irrelevant 
and denied laughing at any time during the pro- 
ceedings. The complaint subcommittee reviewed 
a copy of the transcript of the evidence provided 
by the judge and ordered and reviewed a copy of 
the audiotape. The complaint subcommittee 
recommended that the complaint be dismissed 
because the audiotape did not support any of the 
allegations of the complainant. The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-022/00 

The complainant, who is a doctor of family med- 
icine, was in court charged with threatening and 
assaulting his wife. The complainant alleged that, 
at the sentencing hearing, the judge stated that 
the complainant had committed adultery. The 
complainant stated the allegation of adultery was 
“false and was not borne out in any of the 
evidence that was presented” at trial. The com- 
plainant further stated that “such an allegation 
was directed at [the complainant] being a person 
of color [sic] and the supposition that [the com- 
plainant is] not able to control [his] sexual urges.” 
The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence 
and asked for and reviewed a response to the 
complaint from the judge. After reviewing all of 
the material the complaint subcommittee recom- 
mended that the complaint be dismissed as it was 
of the view that there was no judicial misconduct 
evident in the exercise of the judge’s discretion in 
making findings of the complainant’s unfaithful- 
ness to his wife on the basis of what the judge 
perceived to be the facts and that the decisions 
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made were within the judge’s jurisdiction. The 
complaint subcommittee reported that the 
judge’s response constituted a full answer and 
that his findings of fact on this issue had nothing 
to do with the complainant being a person of 
colour. The complaint subcommittee noted that 
if the judge committed errors in law (and the 
OJC made no such finding), such errors could be 
remedied on appeal and are, without evidence of 
judicial misconduct, outside the jurisdiction of 
the Ontario Judicial Council. The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-028/00 

The complainant was involved in an on-going fam- 
ily court matter. The complainant alleged that the 
judge had a “racist attitude and behaviour in court”. 
The complainant further alleged that the judge 
“made unnecessary and disrespectful comments”. 
The complaint subcommittee wrote to the com- 
plainant, asking for details of the court dates so that 
further investigation could be conducted. There 
was no response to the Judicial Councils letter and 
the complaint subcommittee recommended that 
the complaint be dismissed as abandoned, subject 
to being re-opened should the complainant see fit 
to provide further details. The review panel agreed 
with the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 06-029/00 

The complainant, who was an observer in court, 
is the grandmother of children involved in a 
child welfare matter involving the Children’s Aid 
Society. The complainant alleged that the judge 
treated her daughter, the mother of the children, 


unfairly. The complainant further alleged that the 
daughters lawyer was not given a chance to 
speak. The complainant noted that the Children’s 
Aid Society and the father had “a lot of time to 
speak”. The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence. 
The complaint subcommittee noted that the 
judge heard from all parties, including the 
mother’s lawyer, and decided to keep the children 
in care for a further period of time. The complaint 
subcommittee recommended that the complaint 
be dismissed as it was of the view that there was 
no judicial misconduct evident in the exercise of 
the judge’ discretion and that the decisions 
made were within the judge's jurisdiction. The 
complaint subcommittee further noted that if the 
judge committed errors in law (and the OJC 
made no such finding), such errors could be 
remedied on appeal and are, without evidence of 
judicial misconduct, outside the jurisdiction of 
the Ontario Judicial Council. The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-031/00 

The complainant was involved in a lengthy Small 
Claims Court trial. The complainant alleged that 
the judge ordered court reporters to make deletions 
to portions of the transcript of the trial. The com- 
plainant alleged that the judge had a “tantrum” 
in court and that the “tantrum” was subsequently 
omitted from the transcript. The complainant 
further alleged that during cross-examination 
he told the judge that he “could not answer a 
question as it was phrased”, and the judge 
“turned quite livid”, screamed, “You can answer 
that question!”, then “stomped his feet, jumped 
out of his chair, and ran into his Chambers”. The 
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complaint subcommittee asked for and reviewed 
a response to the complaint from the judge in 
which he denied the complainant’ allegations. 
The complainant subcommittee also interviewed 
one of the court reporters (the other court reporter 
involved having left the employment of the 
Ministry of the Attorney General). The complaint 
subcommittee recommended that the complaint 
be dismissed as the court reporter confirmed the 
judge’s position that he did not request any dele- 
tion to the transcript. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 06-032/00 

The complainant was acting as the agent for the 
defendant in Small Claims Court and alleged that 
the judge before whom they appeared was con- 
descending, insensitive and rude during the 
hearing of a motion. The complaint subcommittee 
asked for and reviewed a response to the complaint 
from the judge. The complaint subcommittee rec- 
ommended that the complaint be dismissed as the 
judge indicated that he was not sitting on motions 
on the day that the complainant was in court and 
that the judge before whom the complainant had 
appeared was a deputy judge. The review panel 
instructed the complaint subcommittee to 
inform the complainant that he had complained 
about a jurist over whom the OJC has no jurisdic- 
tion. The complaint subcommittee subsequently 
advised that the complainant acknowledged that 
it was possible that he had the wrong judge and 
that since he and the defendant were satisfied 
with the judgment of the court, his reason for 
filing this complaint was “merely to assist 
others who may encounter or experience” a 
similar situation. 


CASE NO. 06-033/00 

The complainant was the plaintiff involved in 
a Small Claims Court motion hearing. The com- 
plainant stated that the judge had asked him why 
the Notice of Motion filed should not proceed. 
The complainant further stated that the first 
reason he gave the judge was that the defendant 
had filed the motion and affidavit of service on 
the wrong forms. The complainant alleged that 
the judge then said, “I don't care if they were 
written on toilet paper”. The complaint subcom- 
mittee asked for and reviewed a response to the 
complaint from the judge. The complaint sub- 
committee noted that in the judge’s response, the 
judge could not recall the particular complainant 
or the comment but did recall someone insisting 
that the use of an improper form was decisive. 
The judge further noted that this individual was 
told that it was not fatal to use an incorrect form 
but that he had continued to debate the point 
and resisted moving on to other grounds of objec- 
tion. The complaint subcommittee recom- 
mended that the complaint be dismissed as it 
was of the view that the statement, if uttered, did 
not constitute judicial misconduct in the circum- 
stances. The review panel agreed with the com- 
plaint subcommittee’s recommendation that the 
complaint be dismissed. 


CASE NO. 06-035/00 

The complainant, who was not represented 
by counsel, was the plaintiff involved in a 
landlord/tenant matter in Small Claims Court. 
The complainant alleged that the judge “refused 
to listen to [his] responses and berated [the com- 
plainant] for not giving one word answers.” The 
complaint subcommittee ordered and reviewed a 
copy of the transcript and asked for an audiotape 
of the evidence. The complaint subcommittee 
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was advised by the Court Reporter's Office that 
an audiotape would be unavailable as there had 
been no tape copying facilities available at the hear- 
ing. The complaint subcommittee recommended 
that the complaint be dismissed because the 
transcript showed that the judge had not 
“berated” the complainant but had shown 
patience and fairness in the matter before him. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 
be dismissed. 


CASE NO. 06-036/00 

The complainant was the defendant in a Small 
Claims Court matter and attended for a pre-trial 
hearing in the judges chambers. The complainant 
alleged that the judge “was prejudice (sic) from the 
beginning to the end” of the pre-trial conference 
and “never looked at [the complainant's] defense 
[sic].” The complainant further alleged that the 
judge used the word “frigging” during the 
conference which left the complainant “dumb- 
founded”. The complaint subcommittee asked 
for and reviewed a response to the complaint 
from the judge. The complaint subcommittee 
noted that one of the purposes of a pre-trial is to 
obtain the pre-trial judges assessment of the 
merits of the case to be tried. The complaint 
subcommittee reported that it appeared from the 
complaint and the reply from the judge that the 
complainant might have been dissatisfied with 
the assessment of the case by the judge. The 
complaint subcommittee further reported that 
the response from the judge indicated that he did 
not remember using the word “frigging”. The 
complaint subcommittee recommended that the 
complaint be dismissed because the complaint 
subcommittee found no evidence of prejudice 
and, without evidence of judicial misconduct, 


the matter is outside the jurisdiction of the OJC. 
The review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 


CASE NO. 06-037/00 

The complainant, an elderly lady who was not 
represented by counsel, was in court charged 
with assault with a broom. The complainant 
alleged that the judge refused to ask the witnesses 
to speak up during the trial, despite several 
requests from the complainant who was hard of 
hearing, and alleged that the judge favoured the 
victims of the alleged assault. The complainant 
further alleged that the judge shouted in a loud 
voice, “This is Canada” while waving The Criminal 
Code over his head, thereby discriminating 
against the complainant who is Irish. The com- 
plaint subcommittee ordered and reviewed 
a copy of the transcript of the evidence. The 
complaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
the complainant misperceived the nature of the 
trial process — in spite of the judge's best efforts 
to explain it to her and that the judge may have 
been speaking in a loud voice to overcome the 
complainants admitted hearing problem. The 
complaint subcommittee further noted that the 
judge's remark; “This is Canada” was not intended 
to undermine the complainants Irish heritage. 
The review panel agreed with the complaint 
subcommittees recommendation that the com- 
plaint be dismissed because without evidence of 
judicial misconduct, the matter is outside the 
jurisdiction of the OJC. 
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CASE NO. 06-038/00 

The complainant, the victim in a domestic assault 
case, alleged that the “outcome [of the trial] was 
highly irregular and unfair’. The complainant 
alleged that the judge found the accused “guilty 
of assault, then within minutes struck his own 
conviction” and dropped the charge against the 
accused based on the accused's plea that he had 
to attend an exhibition of his artwork in Paris, 
France. The complainant further alleged that 
friends informed her that the judge collected art 
from the accused and the disposition of the 
charge against the accused by peace bond was 
“pre-arranged”. The complaint subcommittee 
ordered and reviewed a copy of the transcript of the 
evidence and asked for and reviewed a response 
to the complaint from the judge. The complaint 
subcommittee recommended that the complaint 
be dismissed as it was satisfied that the judge 
only became aware of the accused's occupation 
as an artist during the course of the trial and had 
no connection to the accused. The complaint 
subcommittee noted that if the complainant is 
dissatisfied with the judgment of the court or any 
irregularities in procedure, she can request the 
Crown to seek an appeal of the decisions that 
were made and, without evidence of judicial mis- 
conduct, the matter is outside the jurisdiction of 
the OJC. The complaint subcommittee reported 
that the judge denied collecting art from or 
by the accused and that the peace bond was not 
pre-arranged as a result of the judge collecting 
art from or by the accused. The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-039/00 

The complainant was involved in a Small Claims 
Court motion trial and wrote to the Judicial 
Council with respect “to the lack of justice” he 


received from the judge. The complainant alleged 
that the judge was “loud, rude and racist”. The 
complaint subcommittee ordered and reviewed a 
copy of the audiotape of the evidence. The com- 
plaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
there was no evidence of judicial misconduct on 
the part of the judge and nothing in the audiotape 
indicated that the judge was “loud, rude or racist”, 
as the complainant had alleged. The review panel 
agreed with the complaint subcommittee’s rec- 
ommendation that the complaint be dismissed. 


CASE NO. 06-040/00 

The complainant was involved in a family court 
matter. The complainant wrote a long letter to 
the Judicial Council detailing various orders of 
the judge that she was unhappy with ranging 
from the ordering of costs, to support, to access. 
The complaint subcommittee recommended that 
the complaint be dismissed, as there was no 
allegation of any judicial impropriety in the com- 
plaint. The complaint subcommittee noted that if 
the complainant was dissatisfied with the judge- 
ment of the court, she had the remedy of appeal- 
ing the decisions that were made and, without 
evidence of judicial misconduct, the matter is 
outside the jurisdiction of the OJC. The review 
panel agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-041/00 

The complainant was in court regarding his 
ex-wife’ application “to move [their] children to 
Ontario” from British Columbia and alleged that 
the judge he was complaining about was 
involved, as a family friend, in counselling and 
assisting the complainant's former spouse “with 
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respect to legal matters concerning [their] 
divorce”. The complainant further alleged that 
the judge “may have advised [the complainant’s 
former wife] to use her maiden name in an 
attempt to disguise [her] identity” and “may have 
assisted in preparing affidavits, may have given my 
former wife legal advice, and actively intervened 
to prevent me from communicating, through a 
solicitor, with my ex-wife and my children.” The 
- complaint subcommittee asked for and reviewed 
a response to the complaint from the judge. The 
complaint subcommittee recommended that the 
complaint be dismissed as the judge’s response 
fully addressed all issues complained of and the 
complaint subcommittee was satisfied, based on 
the judge’s response, that there was no judicial 
misconduct. The review panel agreed with the 
complaint subcommittee’s recommendation that 
the complaint be dismissed. 


CASE NO. 06-042/00 

The complainant was involved in a Small Claims 
Court matter. The complainant alleged that the 
judge treated her “unfairly”. The complainant 
further alleged that the judge did not listen to her 
and that the judge made her feel that her “presence 
[in court] wasn’t important”. The complaint sub- 
committee asked for and reviewed a response to 
the complaint from the judge. In response, the 
judge admitted having no recollection of this 
motion or the parties to the motion and outlined 
what would normally be the procedure in a 
default hearing. The response further stated that 
the judge could not imagine that the opportunity 
to provide input would be denied to any party. 
The complaint subcommittee further reported 
that the judge regretted that the complainant felt 
“unimportant” and felt this would not have hap- 
pened. The complaint subcommittee recommended 


that the complaint be dismissed as the judge’ 
response fully addressed all issues complained of 
and the complaint subcommittee was satisfied, 
based on the judge’s response, that there was no 
judicial misconduct. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 06-043/00 

The complainant was involved in a marital dis- 
pute and was charged with common assault and 
mischief. The complainant alleged that the trial 
judge was biased and made inappropriate rulings 
throughout the trial. The complainant further 
alleged that on the sentencing date the judge stated, 
“This is a wealthy lawyer trying to force his wife 
on welfare”. The complaint subcommittee ordered 
and reviewed a copy of the transcript and audio- 
tape of the evidence and asked for and reviewed a 
response to the complaint from the judge. The 
complaint subcommittee recommended that the 
complaint be dismissed because the audiotape did 
not disclose any inappropriate comment by the 
judge and the judges response indicated that he 
had no recollection of making any such remark. 
The judge noted that he was not anxious to ruin 
the complainant’ professional life and/or to crip- 
ple his ability to support his wife and children 
and, as a result, he granted a conditional discharge. 
The complaint subcommittee was of the view that 
if the complainant was dissatisfied with any inap- 
propriate rulings or perception of bias, he had the 
remedy of appealing the decisions that were made 
and, without evidence of judicial misconduct, 
the matter is outside the jurisdiction of the OJC. 
The review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 
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CASE NO. 06-044/00 

& 06-045/00 

The complainants were partners in a law firm 
that was contracted to provide legal services to a 
Children’s Aid Society (CAS). The complainants 
alleged that two judges Judges “A” and “B”) who 
regularly sat on family law cases when members of 
their law firm represented the CAS called a meet- 
ing with the Executive Director of the Children’s 
Aid Society and made inappropriate comments 
to him concerning the quality of legal representa- 
tion being provided by the complainants’ law 
firm. The complainants maintained that shortly 
after the meeting with the judges, the Executive 
Director of the CAS terminated the contract it 
had signed with their law firm for the provision 
of legal services. The complainants allege that the 
conduct of the judges led directly or indirectly to 
the termination of their retainer with the CAS. 
Specifically, the complainants alleged that the 
judges called their (former) client and asked its 
Executive Director to attend a meeting in chambers 
without notice to any of the complainants or 
anyone at their law firm. The complainants 
alleged that the purpose of the meeting was to 
discuss cases before the court and for the 
purpose of discussing, directly or indirectly, the 
professional services provided by their law firm 
to the CAS. The complainants further alleged 
that, during the meeting, the judges’ conduct in 
proffering statements about the legal services 
provided by the law firm, which they intended to 
be acted upon by the CAS, was not only inap- 
propriate but constituted a clear departure from 
accepted standards of judicial conduct. The com- 
plainants further stated that the comments 
allegedly made by these judges reflected a pattern 
of “gratuitous insults” levelled towards lawyers of 
their law firm since 1993. 


The complainants advised that, after they found 
out about the meeting in chambers, their law 
firm brought a motion before Justice “A” requesting 
that he recuse himself from hearing any child 
protection matters where the complainants’ law 
firm acted as counsel and that Justice “A” refused 
to do so. The complainants also allege that Justice 
“A” “inordinately delayed approval” of a transcript 
of this last court appearance, knowing that the 
complainants intended to use it to make a complaint 
about him to the Judicial Council. 


The complaint subcommittee asked for a response 
to the allegations of the complainants from both 
judges involved. The complaint subcommittee 
also retained the services of a private investigator 
to interview the employees of the CAS who were 
present at the meeting. 


In his response, Judge “A” advised that he and 
the other judges in his court location had a long- 
standing concern over the apparent lack of 
preparation and lack of familiarity with issues 
required to be addressed by the court in the 
proceedings in which the CAS was involved. It 
was the view of Justice “A” that the interests of 
the parties involved in those proceedings and, 
more importantly, the interests of justice, were 
not being served. Justice “A” advised that he had 
mentioned his concerns to the former lead counsel 
from the law firm in question on more than one 
occasion and had been assured by him that he 
would take appropriate steps to ensure that 
counsel from his law firm were prepared to rep- 
resent the interests of the CAS in a responsible 
and professional manner. Justice “A” also advised 
that he had been invited to attend the meeting, 
which had been arranged by a third party. He 
advised that he did not call the meeting, initiate 
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the meeting nor participate in any manner in 
arranging for it to be scheduled. Justice “A” fur- 
ther advised that he was aware that the Executive 
Director of the CAS would be present at the 
meeting, but he did not know that no one from 
the complainants’ law firm had been invited to 
be present. Justice “A” also stated that he did not 
know who else would be at the meeting besides 
other members of the judiciary. 


Justice “A” stated that, at the meeting, the 
Executive Director of the CAS asked the members 
of the judiciary present their opinion with 
respect to the quality of representation the CAS 
had received in the matters over which they 
presided. Justice “A” stated that he expressed his 
opinion in a frank and forthright manner, identi- 
fying lawyers who he felt properly represented 
the interests of the CAS in matters over which he 
had presided. Justice “A” further stated that his 
comments to the Executive Director of the CAS 
were of the same quality and character that had 
been made directly, in open court and in private 
meetings, to members of the law firm when he 
felt their level of performance warranted comment 
and he denied ever uttering insulting comments 
about any member of the law firm to anyone, 
gratuitously or otherwise. Justice “A” also advised 
that he did not intend his remarks to be considered 
within the context of whether or not the CAS 
would continue or terminate its relationship with 
the law firm. He advised that he did not know, 
for that matter, that the CAS was even considering 
replacing the law firm that had been retained. 


With respect to the matter of the motion brought 
by the law firm to have Justice “A” recuse himself 
from presiding over future matters where members 
of the law firm might appear on behalf of the 


CAS, Justice “A” denied any attempt on his part 
to delay the approval of transcripts of his oral 
decision on the motion nor did he interfere in 
any way in an attempt to prevent the law firm 
from seeking appellate review of his dismissal. 


In her response to this complaint, Justice “B” 
advised that she suggested to her local adminis- 
trative judge (LAJ) the idea of inviting the 
Executive Director of the CAS to an informal 
meeting to discuss scheduling issues relating to 
the CAS as an institutional user of the court and 
such a meeting was arranged with the LAJ’s 
approval. Justice “B” advised that the meeting was 
not called to discuss cases before the court or to 
discuss, directly or indirectly, the professional ser- 
vices provided by the complainants’ law firm to 
the CAS. Justice “B” advised that she asked a trial 
co-ordinator to set up the meeting with the 
Executive Director and the judges who preside 
over child protection matters and she further 
advised that she did not intend or attempt to 
exclude participation by either in-house counsel 
for the CAS or the complainants’ law firm and 
did not give any thought as to whom, if anyone, 
the Executive Director might bring with him to 
the meeting. Justice “B” advised that she did not 
make any comments relating to the legal services 
provided by the law firm and advised that Justice 
“A” 

complainants’ law firm were both critical and 


comments about some members of the 
complimentary. 


The Judicial Council retained a private investigator 
who interviewed the Executive Director of the 
CAS as well as the other employees of the CAS 
who were in attendance at the meeting. The 
Executive Director advised that the meeting was 
held on August 3rd and was not held in 
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Chambers, as alleged by the complainant, but in 
a conference room in the courthouse. According 
to the investigators report, the other two CAS 
staff members who had been present corroborated 
the Executive Director’ recollections of what was 
discussed at the meeting. The Executive Director 
advised the investigator that the problems with 
counsel that were raised at the August 3rd meeting 
had been building for several months and that 
comments made at that meeting were not new 
and only reinforced what the CAS already knew. 
The Executive Director advised the investigator 
that the comments made did not result in the 
dismissal of the law firm and that the Society was 
already preparing for new representation due to 
consistently poor performance by the law firm at 
the time of his meeting with the judges and trial 
co-ordinator. The Executive Director advised 
that the authority to hire or dismiss counsel is 
made by the Board of Directors of the Society, 
which has thirteen members. The Executive 
Director of the CAS further stated that it was his 
opinion that comments made were motivated by 
the concern of the judges for the welfare of the 
children under care. 


The investigator also interviewed the other mem- 
bers of the CAS who attended the meeting. The 
Director of Family Services advised that he felt 
the purpose of the meeting of August 3rd was 
to make improvements to the system and he 
corroborated the events as reported by the 
Executive Director. The Director of Intake and 
After Hours told the investigator that she felt that 
the meeting dealt with on-going problems of 
court case preparedness, adjournments and general 
concerns for the children at risk and that it was 
positive feedback to assist the agency in future 
hearings before the court. The complaint sub- 


committee recommended that the complaint be 
dismissed because although there is acknowledge- 
ment that Justice “A” expressed his opinion, when 
asked by the Executive Director of the local CAS, 
with respect to the quality of representation they 
were receiving from the complainants’ law firm, 
the context in which the opinion was expressed 
did not amount to judicial misconduct. The review 
panel agreed with the complaint subcommittee’ 
recommendation that the complaint be dismissed. 


CASE NO. 06-046/00 

The complainant, who is a police officer, was 
involved in a trial in which he alleged that his 
former spouse had assaulted their six-year-old 
son. The complainant alleged that the trial judge 
was biased, misapprehended the evidence and 
had no basis for certain findings of fact, particularly 
in relation to the complainants role in the investi- 
gation and the charge of assault against his former 
spouse. The complaint subcommittee reviewed a 
copy of the transcript of the evidence provided 
by the complainant. The complaint subcommittee 
recommended that the complaint be dismissed as 
it was of the view that there was no evidence 
of judicial misconduct on the part of the judge 
and nothing in the transcript supported the com- 
plainants allegations. The complaint subcommittee 
noted that the judge had a right, in his reasons 
for dismissal, to state the evidence as he saw it. If 
errors in law were committed by the judge in the 
apprehension of facts or if the judge demon- 
strated bias (and the OJC made no such finding), 
such errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 
be dismissed. 
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CASE NO. 06-047/00 

& 06-048/00 

Iwo complainants wrote to the Judicial Council 
with respect to the appearance of two judges 
from two different provincial courts (Manitoba 
and Ontario), who appeared on a program about 
divorce and custody on the Women’ Television 
Network. The complainants alleged that the 
television program took the view that fathers are 
incapable, in most cases, of being good custodial 
parents after divorce and that the judges agreed 
with this view. The complainants alleged that in 
the television program the judges “indicated 
their personal biases, in direct contradiction to 
the impartiality we [the public] expect from the 
Courts”. The complainants further alleged that 
the judges were of the view that “fathers are not 
involved with their children and that they have 
not been ‘good fathers’ prior to the divorce...that 
custody should never be given to these men, and 
especially to a ‘travelling salesman’.” 

The complaint subcommittee asked for and 
reviewed a response to the complaint from the 
judge from Ontario (over whom it had jurisdic- 
tion) and viewed a copy of the videotape of the 
television program provided by the complainant. 
The complaint subcommittee recommended that 
the complaint be dismissed as it was of the view 
that the judge's response was full and fair and the 
videotape offered no support for the allegations 
of bias. The judge’s response noted that the host 
of the television show stated that some people 
may think the law is skewed in favour of women 
when it comes to custody of children and both 
judges re-iterated that the best interests of the 
children are paramount and that some fathers, 
after separation, should be encouraged to stay 
involved in the lives of their children (and in 
some cases, “get involved”). The complaint sub- 


committee also noted that on the videotape the 
judge complained against stated, with respect to 
the issue of custody, that generally one tries to 
keep the status quo for the best interests of the 
children. The judge then gave an example to 
focus on that objective as follows: “Look at the 
situation before the separation. If the father was 
a travelling salesman and the mother a stay-at- 
home mother, | am not sure why at separation 
one would change that and then give custody to 
the father, and access to the mother. Generally 
you try to keep things — because it is so chaotic 
when people separate — you try to keep things 
as much the same as possible.” The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 06-049/00 

The complainant, who was represented by counsel, 
attended with several of his co-accused before a 
judge for a pre-trial hearing. The complainant 
wrote to the Judicial Council, complaining that 
the judge had forced the defendants onto trial 
before they had received full disclosure of the 
Crowns case. With his complaint, the complainant 
included part of a letter that had been sent to 
him by his lawyer. The complaint subcommittee 
wrote to the complainant requesting that he for- 
ward the rest of the letter from his lawyer and to 
also provide the Judicial Council with further 
information to assist it in its investigation. The com- 
plaint subcommittee reported that it had received 
no further information from the complainant. The 
complaint subcommittee recommended that the 
complaint be dismissed because, in its view, there 
was no evidence to support the complainants 
allegation of bias. The complaint subcommittee 
further reported that, in its view, there was no 
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judicial misconduct evident in the exercise of the 
judge's discretion and that the decisions made 
were within the judge’s jurisdiction. If errors in 
law were committed by the judge (and the 
Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 


CASE NO. 06-050/00 

The complainant was before the court on criminal 
charges. He stated in his letter that he was “unfit 
to stand trial” but that the judge proceeded in 
any event and also made disparaging remarks 
about the complainant’s “grandiose delusions of 
stardom”. The complaint subcommittee asked for a 
response to the complaint from the judge but she 
replied that, without a transcript, she would be 
unable to remember the particular case or accused. 
The complaint subcommittee ordered a copy of the 
transcript of the evidence in this matter but were 
advised that the court reporter who monitored 
the trial had died and the reporter who had been 
assigned to cover her transcript orders could not 
locate the tape for the court day in question and, 
as a result, no transcript could be produced. The 
complaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
there was no judicial misconduct evident in the 
exercise of the judge's discretion in deciding that 
the complainant was fit to stand trial. Insofar as 
the alleged comments attributed to the judge by 
the complainant, the complaint subcommittee 
was of the view that even if the comments were 
made they would not warrant the intervention of 


the Judicial Council. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 06-051/00 

The complainant was in court charged with criminal 
harassment. The complainant alleged that he had 
been “victimized by the blatant misconduct” of the 
judge and that the judge was biased and preju- 
diced. The complainant further alleged that the 
judge “suppressed evidence” and used a typo- 
graphical error to “wrongfully convict” the com- 
plainant. The complaint subcommittee asked for 
and reviewed a response from the judge who 
ordered the transcript of the proceedings on the 
date in question together with the subsequent 
sentencing proceedings. In her response, the 
judge noted that all of her dealings with the com- 
plainant were in open court and on the record and 
that the transcripts would speak for themselves as 
to the fairness of the proceedings. The complaint 
subcommittee reviewed the transcripts of evidence 
when they were received and recommended that 
the complaint be dismissed, as it was its view 
that the transcripts offered no support for the 
complainants allegations of bias, prejudice or 
misconduct. The review panel agreed with the 
complaint subcommittee’s recommendation that 
the complaint be dismissed. 


CASE NO. 06-052/00 

The complainant was in court charged with three 
counts of uttering threats and one count of failing 
to comply with a court order. The complainant 
alleged that the judge overstepped his authority 
and was not fit to administer justice. The com- 
plainant further alleged that the judge found him 
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guilty of “threat to cause bodily harm” when the 
charge was “threat to cause death”. The complaint 
subcommittee reviewed a copy of the transcript of 
the evidence provided by the complainant. The 
complaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
there was no judicial misconduct evident in the 
exercise of the judge's discretion in this case and 
that the decisions made were within the judge's 
jurisdiction. If the judge committed errors in law 
(and the OJC made no such finding), such errors 
could be remedied on appeal and are, without 
evidence of judicial misconduct, outside the 
jurisdiction of the Ontario Judicial Council. The 
complaint subcommittee noted that the charge of 
“threat to cause bodily harm” is an included 
offence in the charge of “threat to cause death”. 
The review panel agreed with the complaint 
subcommittees recommendation that the complaint 
be dismissed. 


CASE NO. 06-053/00 

The complainant, who was not represented by 
counsel, was in court charged with failing to 
comply with a court order. The complainant 
alleged that the charge of failing to comply was 
withdrawn previously in court, that the judge 
was aware of this fact and was “covering this up” 
when the judge proceeded to hear the case. The 
complainant further alleged that the judge sup- 
pressed evidence by not allowing attendance 
records in court and that a transcript was totally 
fictitious. The complaint subcommittee reviewed 
a copy of the transcript provided by the com- 
plainant and ordered and reviewed a copy of the 
audiotape of the evidence. The complaint sub- 
committee recommended that the complaint be 
dismissed as it was of the view that there was no 


judicial misconduct evident in the exercise of the 
judge’s discretion in hearing the case. The com- 
plaint subcommittee further noted that a com- 
parison of the transcript and the audiotape of the 
day in question showed that the transcript is 
accurate. If the judge committed errors in law 
(and the OJC made no such finding), such errors 
could be remedied on appeal and are, without 
evidence of judicial misconduct, outside the 
jurisdiction of the Ontario Judicial Council. The 
review panel agreed with the complaint subcom- 
mittee’ recommendation that the complaint 
be dismissed. 


CASE NO. 06-055/00 

The complainant was in court on a matrimonial 
matter and stated that she was generally 
unhappy with the way the judge conducted her 
case. The complainant alleged that the judge 
allowed the other party to the proceedings to 
engage in several yelling matches in the courtroom. 
The complainant further alleged that the judge 
allowed the opposing party to swing his fists at 
another person in the waiting room outside 
court while a baby was present. The complaint 
subcommittee asked for and reviewed a response 
to the complaint from the judge. The complaint 
subcommittee recommended that the complaint 
be dismissed as the judge’s response constituted 
a full answer. The complaint subcommittee 
reported that the judge did recall the individual 
being loud and difficult in the courtroom, which 
the judge stated was not uncommon in matrimo- 
nial matters, and spoke to the security officer 
regarding this matter. The judge added that the 
the individual 
about his poor behaviour in the courtroom and 


security officer had spoken to 


he apologized. The judge further noted that she was 
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unaware of what had transpired in the waiting 
room but that no similar activity would be tolerated 
in the courtroom and the matter should have 
been brought to the attention of court security by 
the complainant. The review panel agreed with 
the complaint subcommittees recommendation 
that the complaint be dismissed. 


CASE NO. 07-001/01 
The complainant appeared before the Court fora 


preliminary hearing on a number of charges. The 
complainant alleged that, during the course of 
the preliminary hearing, the secretary to one of 
the investigating police detectives had come into 
the courtroom and sat directly behind one of his 
co-accused in order to assist a witness on the stand 
to identify the said co-accused. The complainant 
alleged that the judge was involved in this 
“miscarriage of justice” because he must have 
known who the secretary was and what she was 
doing by coming into the courtroom and sitting 
where she did. The complainant also alleged that 
the judge “unduly interfered” with his lawyer's 
attempt to cross-examine one of the Crown's wit- 
nesses and thereby interfered with his defence. 
The complaint subcommittee reviewed the tran- 
script of the preliminary hearing and recommended 
that the complaint be dismissed as the complainant 
had legal representation throughout his prelimi- 
nary hearing and he had raised no legal objection 
to either the secretary coming into the court, 
if such an incident occurred, or the alleged 
“interference” in his cross-examination of a 
crown witness. The complaint subcommittee 
also recommended that the complaint be 
dismissed as it was of the view that there was no 
judicial misconduct evident in the exercise of the 
judge's discretion and if errors in law were com- 


mitted by the judge during the preliminary hear- 
ing (and the Judicial Council made no such find- 
ing), such errors could be remedied on appeal and 
are, without evidence of judicial misconduct, out- 
side the jurisdiction of the Ontario Judicial 
Council. The review panel agreed with the com- 
plaint subcommittees recommendation that the 
complaint be dismissed. 


CASE NO. 07-002/01 

The complainant alleged that the judge who was 
sitting on his family court matters had a conflict 
of interest and was biased as he was allegedly 
acquainted with the complainant's former spouse 
and had previously advised her on matters of law 
and advised her on how to proceed and what to 
say in an affidavit. He also alleged that the judge and 
his (the complainants) former spouse had 
a common employer and were “well known” to each 
other. The complaint subcommittee recommended 
that the complaint be dismissed as abandoned. The 
complaint subcommittee advised that it had sent 
two letters to the complainant requesting further 
information — one letter was sent through regular 
post and the second was sent by priority post, which 
required a signature. The complaint subcommittee 
advised that both letters were returned to Council, 
marked “Moved/Unknown/Return to Sender”. 
The review panel agreed with the complaint sub- 
committee’ recommendation that the complaint 
be dismissed, subject to it being re-opened if the 
complainant provides the requested information. 


CASE NO. 07-003/01 

The complainant was in court charged with 
intimidation and uttering threats. The complaint 
subcommittee reported that the complainant’s 
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main complaint was against his lawyer. The com- 
plainant had arrived late for his court appearance 
and the complainant’ lawyer entered a plea of “not 
guilty” and requested disclosure. The complainant 
became upset with the amount of time it took to 
obtain disclosure, fired his lawyer for failing to 
provide disclosure and proceeded to represent 
himself in the matter. The complainant alleged 
that the judge directed the complainant to sign a 
“peace bond” contrary to the complainant's 
wishes. The complaint subcommittee reviewed a 
copy of the transcript of the evidence provided 
by the complainant. The complaint subcommittee 
recommended that the complaint be dismissed as 
it was of the view that the transcript offered no 
evidence of judicial misconduct on the part of 
the judge. The complaint subcommittee noted 
that the transcript revealed that the complainant 
voluntarily signed a peace bond after speaking to 
duty counsel and to his counsel (who had been 
re-hired by the complainant) and stated he 
understood it. The review panel agreed with the 
complaint subcommittee’s recommendation that 
the complaint be dismissed. . 


CASE NO. 07-004/01 

The complainant is the president of an organization 
advocating the position that children should have 
equal access to both parents after separation or 
divorce. The complaint subcommittee reported 
that his main complaint was about the recom- 
mendations of the “Jordan Heikamp Inquest” 
and the reaction of the Catholic Children’s Aid 
Society. The complaint subcommittee further 
reported that the judge complained about was 
not associated with the inquest but with the 
previous criminal proceedings against the baby’s 
mother and the CAS worker responsible for the 


baby’s care. The complainant alleged that the judge 
should be “removed from dispensing justice, if not 
charged with murder, because she has proven to 
be very gender prejudiced in favour of women, 
thus, unfit to be in that position”. The complaint 
subcommittee recommended that the complaint 
be dismissed as it was of the view that there was 
no specific allegation of judicial misconduct in 
the complaint, only unsubstantiated generaliza- 
tions. The review panel agreed with the complaint 
subcommittees recommendation that the com- 
plaint be dismissed. 


CASE NO. 07-005/01 
The complainant was the alleged victim of a 


domestic assault and had several complaints 
about the trial and the conduct of the police. Her 
main allegation against the judge who presided 
at the trial was that he had a conflict of interest 
in that he knew the defendant (her ex-husband) but 
continued to preside in any event. The complainant 
also alleged that the trial judge allowed defence 
counsel to “badger her” during her testimony, 
would not permit her to give evidence about her 
ex-husbands violent past, would not permit the 
Crown witnesses to testify, was obviously distracted 
during the trial as he’d stated at the start of it that 
he was waiting for a phone call from his wife's 
doctor and would have to leave when the call 
came, belittled the criminal charges that were 
laid when he ordered the parties to enter into a 
peace bond, refused to prohibit her ex-husband 
(a retired police officer) from possessing 
weapons and further alleged that this was a 
“bogus trial” in that everyone involved only 
wanted to protect her ex-husband. The complaint 
subcommittee asked for and reviewed a response 
to the complaint from the judge, particularly in 
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regard to the allegation that he knew the accused. 
In his response, the judge stated that he’d been 
brought in to do the trial from out-of-town specif- 
ically because he did not know any of the parties 
involved and had no ties to the community. The 
judge further refuted the complainant’ several 
allegations as groundless and/or as a result of her 
lack of knowledge about criminal proceedings 
and the rules of evidence. The judge further 
denied that he was distracted while waiting for 
his wife’ doctor to call and noted that he’d 
advised the court that he would take a recess if 
and when the call came in, not adjourn the trial 
as the complainant had alleged. The complaint 
subcommittee recommended that the complaint 
be dismissed as it was of the view that there was 
no judicial misconduct evident in the exercise of 
the judge’s discretion in the decisions he made 
during the trial and they were satisfied that the 
judge had no conflict of interest and did not 
know the accused. If the judge committed errors 
in law during the course of the trial (and the 
Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 


CASE NO. 07-007/01 

The complainant’ son was involved in a custody 
dispute with his ex-wife in regard to the child of 
their marriage, the complainants grandson. The 
complainants first letter to the Judicial Council 
complained that the judge was taking too long to 
render the decision in the matter. Another letter 
shortly followed that letter from the complainant 


advising that the parties had received the judge’s 
decision. The complainant then alleged that the 
judge, who awarded interim custody to the 
maternal grandparents of the child, was incom- 
petent and biased against her son, the father of 
the child, as the judge had not awarded custody 
to him and/or to the paternal grandparents (the 
complainant and her husband). The complaint 
subcommittee recommended that the complaint 
be dismissed as it was of the view that there was 
no judicial misconduct evident in the exercise of 
the judge’s discretion in awarding custody to the 
maternal grandparents and that the decisions made 
were within the judge’s jurisdiction. If errors in law 
were committed by the judge (and the Judicial 
Council made no such finding), such errors could 
be remedied on appeal and are, without evidence 
of judicial misconduct, outside the jurisdiction 
of the Ontario Judicial Council. The review panel 
agreed with the complaint subcommittee’s rec- 
ommendation that the complaint be dismissed. 


CASE NO. 07-008/01 

The complainant was charged with criminal 
harassment and stated that, after his trial and 
after being found “not guilty”, the presiding 
judge sentenced him to a “one year common 
bound (sic)”. He also complained that he was not 
allowed to testify on his own behalf. The complaint 
subcommittee reported that the complainant was 
represented by counsel throughout the proceeding. 
The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence. 
After reviewing same, the complaint subcommittee 
reported that, at the end of the Crown’ case, the 
judge exercised her common law jurisdiction 
and required the complainant/accused to enter 
into a peace bond for a year with one condition 
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and that condition was to stay away from the 
person he had supposedly criminally harassed. 
The judge also found the complainant/accused 
not guilty and dismissed the charge, noting there 
were insufficient grounds to make out a charge of 
criminal harassment. The complaint subcommittee 
recommended that the complaint be dismissed 
as it was of the view that there was no judicial 
misconduct evident in the exercise of the judge’s 
discretion in exercising her common law jurisdic- 
tion and they further noted that the complainants 
counsel chose not to call any evidence at the end of 
the Crowns case. If errors in law were committed 
by the judge (and the Judicial Council made 
no such finding), such errors could be remedied 
on appeal and are, without evidence of judicial 
misconduct, outside the jurisdiction of the Ontario 
Judicial Council. The review panel agreed with the 
complaint subcommittees recommendation that 
the complaint be dismissed. 


CASE NO. 07-010/01 

The complainant was before the courts for a 
preliminary hearing. The complainant alleged 
that the judge acted improperly in “forcing” him 
on even though the lawyer he had retained was 
not present and the judge would not permit 
cross-examination of a witness regarding his 
prior criminal activity. The complainant further 
alleged that the audiotapes and transcripts of 
his preliminary hearing were not accurate. The 
complaint subcommittee recommended that 
the complaint be dismissed as the complainant 
was represented by counsel during the preliminary 
hearing (although the lawyer who attended was 
not the lawyer the complainant had retained but 
a partner in his law firm). Further, it was the com- 
plaint subcommittees view that the complaints 


regarding the audiotapes and transcripts were 
not allegations of judicial misconduct and the 
Judicial Council had no jurisdiction in regard to 
them. The complaint subcommittee further noted 
that, in its view, there was no judicial misconduct 
evident in the exercise of the judge's discretion in 
the decisions that he made during the preliminary 
hearing and if errors in law were committed by 
the judge during the course of the preliminary 
hearing (and the Judicial Council made no such 
finding), such errors could be remedied on appeal 
and are, without evidence of judicial misconduct, 
outside the jurisdiction of the Ontario Judicial 
Council. The review panel agreed with the com- 
plaint subcommittees recommendation that the 
complaint be dismissed. 


CASE NO. 07-011/01 

The complainant alleged, “the judicial system 
[had] failed [him] totally. [He had] been arrested, 
thrown in jail for several weeks and put through 
constant inconvenience for a year now” but had 
“committed no crime”. The complainant further 
alleged that his defence counsel was completely 
incompetent and the Crown Attorney’ Office 
was determined to railroad him into a conviction. 
His complaint against the judge consisted of a 
statement that the judge had apparently been 
named “one of the three worst judges in the city” 
in a newspaper story that appeared before the 
complainant had gone to trial and that the judge 
had a reputation for being extremely hard on 
sentence, and supposedly believed everything 
that the prosecution and their witnesses alleged 
against the accused who appeared before him. 
The complainant also alleged that the lawyer of 
another accused person in the court the morning 
he was to have had his trial, “walked out” when 
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he found out who the judge was and that the 
accused person, who was then unrepresented, 
was “completely terrified”. The complainant 
alleged that because of this judge's “terrible repu- 
tation” he was forced to enter into a plea bargain 
in exchange for a conditional discharge in order 
to avoid having to be tried before this judge. The 
complaint subcommittee recommended that the 
complaint be dismissed, as there was no specific 
allegation of any misconduct by the judge in ques- 
tion with respect to this particular complainant. 
The complaint subcommittee noted that the judge 
could not be held accountable for irresponsible 
statements made in the news media or the quality 
of representation provided to the complainant by 
legal counsel. The review panel agreed with the 
complaint subcommittees recommendation that 
the complaint be dismissed. 


CASE NO. 07-012/01 

The complainant had been convicted by a Justice 
of the Peace under the Highway Traffic Act. The 
complainant appealed that decision to a judge of 
the Ontario Court of Justice who upheld the 
decision of the Justice of the Peace and the com- 
plainant objected to that decision. The complaint 
subcommittee recommended that the complaint 
be dismissed, as there was no allegation of any 
judicial impropriety against the Ontario Court 
Justice in the complaint. The complaint subcom- 
mittee noted that the complainant did not like 
the fact that the judge agreed with the Justice of 
the Peace but that fact, in and of itself, does not 
amount to judicial misconduct. The review panel 
agreed with the complaint subcommittee’s 
recommendation that the complaint be dismissed. 


CASE NO. 07-013/01 

The complainant was involved in a dispute over 
the custody of a child. The complainant alleged 
discrimination because the judge gave “full 
custody to a women (sic) who broke not only a 
joint custody order but also his own order”. The 
complaint subcommittee recommended that the 
complaint be dismissed because the judge made 
a decision about custody and access and there was 
no evidence of any bias against the complainant. 
The complaint subcommittee also noted that the 
complainant may appeal the decision. The review 
panel agreed with the complaint subcommittee’ 
recommendation that the complaint be dismissed. 


CASE NO. 07-014/01 

The complainant, who was unrepresented, was a 
payor in an enforcement proceeding against him. 
The complainant alleged that the presiding judge 
breached the principles of fundamental justice 
by making an order against him in the absence of 
a hearing and then tried to cover up the fact that 
she had done so. The complaint subcommittee 
ordered and reviewed a copy of the transcript of 
the evidence. The complaint subcommittee rec- 
ommended that the complaint be dismissed as 
the transcript revealed that the judge did not do 
what the complainant had alleged. The complaint 
subcommittee reported that the judge applied the 
relevant law, attempted to explain the relevant 
law to the complainant, made an Interim Order 
in accordance with the law and the evidence 
before her and, in its view, there was no judicial 
misconduct on the part of the judge on either of 
the dates the complainant attended. If errors in 
law were committed by the judge (and the 
Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 


CASE SUMMARIES 


without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 


CASE NO. 07-016/01 

The complainant advised that the authorities at 
the jail in which he was incarcerated would not 
permit him to take his copy of The “Criminal 
Code” with him to court. He further complained 
that during the hearing of a motion he was not 
given the opportunity to view a copy of The 
“Criminal Code” and that this prevented him from 
making full answer and defence to the charges 
which had been laid against him. The complaint 
subcommittee recommended that the complaint 
be dismissed because there was no specific com- 
plaint of misconduct made against the judge who 
heard the motion and, further, because the judge 
was not responsible for the actions of the jail staff 
or the Crown or court staff. The review panel 
agreed with the complaint subcommittee’ recom- 
mendation that the complaint be dismissed. 


CASE NO. 07-017/01 

The complainant claimed that he had not 
received transcripts that he had ordered and 
alleged that this was due to interference by the 
judge and that the judge had been involved in a 
“behind the scenes discussion with a female 
clerk” and had thus engaged “in a conspiracy to 
obstruct the course of justice”. The complainant 
also made several allegations about rulings made 
by the judge throughout the course of the trial 
and various procedural matters. The complaint 
subcommittee recommended that the complaint 


be dismissed as there was no objective evidence 
to support the complainant’ allegations of a 
“conspiracy to obstruct the course of justice” and 
further that, in its view, there was no judicial 
misconduct evident in the exercise of the judge's 
discretion in the conduct of the hearing and the 
decisions made were within the judge’s jurisdiction. 
If errors in law were committed by the judge (and 
the Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint 
subcommittees recommendation that the complaint 
be dismissed. 


CASE NO. 07-018/01 

The complainant was a lawyer who had appeared 
before the judge complained against for several 
years. The complainant advised that, on this 
particular occasion, he appeared before the judge 
on behalf of a client. The complainant alleged 
that during the course of a pre-trial conference, 
the judge made inappropriate remarks concerning 
the three parties before him, and specifically 
the complainant alleged that the judge made 
anti-Semitic remarks. The complaint subcom- 
mittee asked for and reviewed a response to the 
complaint from the judge. The complaint sub- 
committee recommended that the complaint be 
dismissed as they reported that, in his response, 
the judge apologized for any remarks that he’d 
made which could have been or were considered 
offensive by the parties. The complaint subcom- 
mittee further reported that the judge advised 
that he had not intended any of his comments to 
be disrespectful in any way. The review panel 
wanted further information before it made any 
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decision on the matter and the complaint sub- 
committee was instructed to ask the complainant 
to advise what the issues under discussion were 
at the pre-trial and to provide a copy of the claim 
and the defence filed in court in the matter. The 
complainant provided the information as requested 
and, upon review of the additional material, the 
complaint subcommittee again recommended that 
the complaint be dismissed. The review panel 
agreed with the complaint subcommittees recom- 
mendation that the complaint be dismissed. 


CASE NO. 07-019/01 

The complainant attended for a pre-trial hearing 
in a Small Claims Court matter. She appeared as 
her own counsel and advised that the defendant 
was represented by a “law clerk”. The complainant 
alleged that the judge who was conducting the 
pre-trial hearing, “acted in a most unprofessional 
manner, screaming, yelling, raising his voice, 
being sarcastic, rude and threatening.” She also 
alleged that the judge would not permit her to 
talk and that he “threatened to get the police to 
escort me out”. As no transcript was available for 
a pre-trial hearing, the complaint subcommittee 
asked for and received a response to this complaint 
from the judge in question. The judge denied the 
allegations contained in the complainants letter, 
advising the complaint subcommittee that the 
complainant was “rude, demanding and disre- 
spectful to the Bench”. He advised that she 
frequently interrupted him and tried to monop- 
olize the pre-trial hearing. He further advised 
that, although he had to be firm with her, he was 
“at all times fair” and denied the misconduct that 
she alleged. The judge also suggested that the 
complaint subcommittee contact the lawyer who 
had attended the pre-trial on behalf of the defen- 


dant. The complaint subcommittee wrote to the 
lawyer and asked for her recollections of the pre- 
trial hearing, providing her with a copy of the 
complainant’ letter and the response from the 
judge. After reviewing the letter received from 
the defendant's lawyer, the complaint subcom- 
mittee recommended to the review panel that 
the complaint be dismissed as this independent 
third party present at the pre-trial confirmed 
that the judge was not rude or threatening and 
did not prevent the complainant from speaking. 
The lawyer confirmed the judge’s recollection of 
the hearing, advising that the complainant was 
rude and aggressive towards the judge. The 
review panel agreed with the complaint sub- 
committee’s recommendation that the complaint 
be dismissed. 


CASE NO. 07-020/01 

The complainant reported that, while sitting in a 
police squad car outside a courthouse where he 
was scheduled to appear on a charge of assault, 
he witnessed the brother of the man he was 
charged with assaulting “sneaking” from the back 
of the courthouse “in unusual clothing for him- 
self to wear in [a] small town” at approximately 
9:30 a.m. The complainant alleged that, since he 
was convicted of the assault, the judge who con- 
victed him must have been bribed by the brother 
of the victim who the complainant had seen 
walking around from the back of the courthouse 
prior to the start of court. The complaint sub- 
committee wrote to the complainant, asking for 
any evidence that this alleged incident took 
place, other than his claim that he witnessed the 
victim’ brother walking around to the front of 
the courthouse from the back of it prior to court 
commencing. The complainant responded by 
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repeating his allegation and including further 
information that the O.PP. officer who drove him 
to court is also one of the victim’ brothers 
“drinking friends”. The complaint subcommittee 
recommended that the complaint be dismissed, 
as it received no evidence to support the com- 
plainant’s speculation that the trial judge must 
have been bribed in order to convict him. The 
review panel agreed with the complaint sub- 
committees recommendation that the complaint 
be dismissed. 


CASE NO. 07-022/01 

The complainant alleged that the judge before 
whom he’d previously appeared on a civil action 
“changed” his order, refused to issue a contempt 
of court order against the defendant in the mat- 
ter, refused to dismiss a motion brought by the 
defendants and refused to bar the defendant’s 
representative from appearing in court and, by 
these decisions and actions, showed his clear 
bias in favour of the defendant. The complaint 
subcommittee members reviewed the court file 
in order to determine whether or not there was 
any substance to any of the complainants allega- 
tions and, after its review of the court file, rec- 
ommended that the complaint be dismissed. The 
complaint subcommittee members reported that, 
in its view, there was no evidence of bias or 
improper use of authority as alleged by the com- 
plainant. The complaint subcommittee further 
recommended that the complaint be dismissed 
as it was of the view that there was no judicial 
misconduct evident in the exercise of the judge’s 
discretion and that the decisions made were 
within the judge's jurisdiction. If errors in law 
were committed by the judge (and the Judicial 
Council made no such finding), such errors 


could be remedied on appeal and are, without 
evidence of judicial misconduct, outside the 
jurisdiction of the Ontario Judicial Council. The 
review panel agreed with the complaint subcom- 
mitteesS recommendation that the complaint be 
dismissed. 


CASE NO. 07-029/01 
The complainant was criminally charged and 


appeared in court on a charge of threatening 
bodily harm. The complainant alleges that, after 
entering his plea, the presiding judge said “Not 
Guilty” at the “top of her lungs” and admitted 
evidence at trial that the complainant maintained 
had been obtained in breach of his Charter 
rights. The complaint subcommittee reviewed 
the transcript that had been provided by the 
complainant and recommended that the com- 
plaint be dismissed as it was of the view that 
there was no judicial misconduct evident in the 
exercise of the judge's discretion in admitting the 
evidence that the complainant objected to being 
admitted and that the decisions made were 
within the judge’ jurisdiction. If errors in law 
were committed by the judge (and the Judicial 
Council made no such finding), such errors could 
be remedied on appeal and are, without evidence 
of judicial misconduct, outside the jurisdiction of 
the Ontario Judicial Council. The review panel 
agreed with the complaint subcommittees recom- 
mendation that the complaint be dismissed. 


CASE NO. 07-031/01 
The complainant was involved in a Children’s Aid 


Society proceeding and a parallel custody/access 
dispute. The specific nature of his complaint 
against the judge was not outlined other than the 
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fact that the complainant expressed dissatisfaction 
that his children were “taken away” from him 
several years ago by Children’s Aid and he has 
never been told exactly why. The complaint sub- 
committee recommended that the complaint be 
dismissed as there was no specific allegation of 
any judicial impropriety in the complaint and the 
complainant appeared to be unsatisfied with the 
entire process and the end result. The review 
panel agreed with the complaint subcommittees 
recommendation that the complaint be dismissed. 


CASE NO. 07-032/01 


The complainant was involved in a custody/access 
dispute in family court. She appeared as the 
respondent on a motion for support made by the 
paternal grandmother/custodial applicant of her 
child. The complainant alleged that the judge on the 
grandmothers motion before the court exhibited 
bias against her by his alleged statements about her 
in his reasons for the ruling he made after the 
motion was heard. The complainant alleged that 
the judge made “derogatory and slanderous 
comments” about her and accusations about her 
as a person based on “unsupported and entirely 
false allegations presented by the opposing 
lawyer”. The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence 
on the motion. The complaint subcommittee 
recommended that the complaint be dismissed as it 
was of the view that there was no judicial miscon- 
duct evident in the exercise of the judge’ discretion 
and that the decisions made were within the 
judge's jurisdiction. If errors in law were committed 
by the judge (and the Judicial Council made no 
such finding), such errors could be remedied on 
appeal and are, without evidence of judicial mis- 
conduct, outside the jurisdiction of the Ontario 


Judicial Council. The complaint subcommittee 
further reported that, in its view, any statements 
made by the motions judge relating to the 
complainant were a justified criticism of the 
nature of the evidence presented in her affidavit 
that had been submitted to the court. The review 
panel agreed with the complaint subcommittee’ 
recommendation that the complaint be dismissed. 


CASE NO. 07-033/01 

The complainant was involved in a Children’s Aid 
Society proceeding with a parallel custody/access 
dispute. The complaint subcommittee reported 
that the complainant alleged that the judge who 
heard a motion in this matter based his decision 
on “perjured” evidence contained in an affidavit 
and, further, that the judge knew that “perjury” 
had been committed and did nothing about it. 
The complaint subcommittee reviewed the court 
file that had been provided by the complainant. 
The complaint subcommittee recommended that 
the complaint be dismissed, as it was its view 
that there was no evidence that any decision of 
the motions judge had been based on “perjured” 
evidence or that the motions judge was aware 
that any perjury may have taken place. The 
complaint subcommittee further reported that, 
given the other allegations against the opposing 
parties and counsel, the complainant appears to 
be unhappy with the ruling on the motion and 
that there had been no misconduct on the part of 
the judge. The review panel agreed with the 
complaint subcommittee’ recommendation that 
the complaint be dismissed. 
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11. Hearings 


CASE NO. 04-017/98 

The complainant was a lawyer representing an 
accused person who was charged with two counts 
of threatening bodily harm. The complainant 
alleged that, after the commencement of the trial 
at which all witnesses were present and without 
any warning whatsoever, the trial judge said he 
did not have time to hear evidence and sent the 
case back for the third time to Assignment Court 
for a new trial date. The complainant further 
alleged that the judge said he did not want to 
have anything to do with the complainants 
lawyer due to past dealings the judge had with 
him. The complaint subcommittee ordered and 
reviewed a copy of the transcript of evidence and 
asked for and reviewed a response from the 
judge. The complaint subcommittee referred 
the complaint to the Judicial Council with a 
recommendation that it hold a hearing. After 
consideration of the material, the members of 
the Review Panel rejected the recommendation 
that a hearing be held and decided that it would 
be more appropriate to refer the complaint to the 
Chief Justice, provided the judge acknowledged 
there was some merit to the complaint and that his 
conduct was not appropriate in the circumstances 
as is required by the OJCs procedures. The 
Judicial Council wrote to the judge several times 
requesting that he acknowledge that there was 
some merit to the complaint and that his conduct 
was inappropriate in order to have the complaint 
resolved by referral to the Chief Justice. Such a 
response was never received from the judge and 
the members of the complaint subcommittee and 
review panel, after consideration of all the material 
and the various letters which had been sent to and 


received from the judge since the original decision 
to refer the matter to the Chief Justice decided that 
the complaint should go to a hearing as it was 
obvious that the judge did not accept that there 
was anything inappropriate in his conduct 
towards the complainant and his counsel. A Notice 
of Hearing was issued and a hearing was held on 
February 11, 2002. As the criteria for a private 
hearing were not met, the hearing was public. 


At the conclusion of the hearing, the hearing 
panel determined that the judge’s conduct, while 
constituting an error in judgment, fell short of 
constituting judicial misconduct for a number of 
reasons, which they enumerated. The hearing 
panel therefore dismissed the complaint. 


A copy of the complete text of the “Reasons for 
Decision” in this matter may be found at 
Appendix “E”. 


HEARINGS 


CASE NO. 05-030/99 

The Judicial Council received a letter from a 
Regional Senior Justice who felt “obliged to lodge 
a complaint with the Ontario Judicial Council”. 
The letter alleged that a judge had “used his 
computer to visit pornographic sites via the 
internet”, “used the offices and computers of 
other justices...to visit pornographic sites on the 
internet”, and “left visible images upon his 
/ computer which a member of their court staff 
was exposed to”. The complainant subcommittee 
reviewed an unsolicited response to the complaint 
from the judge. The complaint subcommittee also 
retained a private investigator to interview 
witnesses and conduct a forensic examination of 
the computer hard drives and other equipment 
to which the judge had access. The complaint 
subcommittee referred the complaint to the 
members of the review panel who, after reviewing 
the material gathered by the complaint subcom- 
mittee, decided that the matter should go to a 
hearing and that a Notice of Hearing should be 
prepared. 


Pursuant to s. 51.4(18) and 51.6 of the Courts of 
Justice Act, Notice of Hearing was issued and a 
hearing was held on April 20, 2001. The hearing 
panel was comprised as follows: - 


THE HONOURABLE R. ROY MCMURTRY 


Chief Justice of Ontario 
PAUL HAMMOND 


At the outset of the hearing, an application in 
writing was made by the judge under s. 51.6(7) 
of the Courts of Justice Act, for an order by the 
hearing panel that the hearing be held in private 
and that there be a prohibition of the publication 
of any information that might identify the judge. 


The hearing panel determined that in accordance 
with the Courts of Justice Act and criteria estab- 
lished by the Ontario Judicial Council pursuant 
thereto, an order was made that the hearing be 
held in private and that the judge’s name not be 
disclosed or made public. After hearing submis- 
sions by counsel for both the OJC and the sub- 
ject judge and considering all of the material filed 
with them, the hearing panel was of the view that 
the judge’s conduct was “inappropriate” and “in 
other circumstances could amount to miscon- 
duct”. The hearing panel also noted that the 
judge’s conduct had “embarrassed the judiciary 
and caused the judge a degree of public humilia- 
tion”. However, the hearing panel stated that, “in 
these particular circumstances...we do not find 
judicial misconduct in the meaning of that term 
in the context of the Courts of Justice Act”. The 
hearing panel therefore dismissed the complaint. 
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ONTARIO JUDICIAL COUNCIL —- DO YOU HAVE A COMPLAINT? 


The information in this brochure deals with complaints of 
misconduct against a Provincial Judge or a Master. 


Provincial Judges in Ontario — Who are they? 


In Ontario, most criminal and family law cases 
are heard by one of the many judges appointed 
by the province to ensure that justice is done. 
Provincial Judges, who hear thousands of cases 
every year, practised law for at least ten years 
before becoming judges. 


Ontario’s Justice System: 


In Ontario, as in the rest of Canada, we have an 
adversarial justice system. In other words, when 
there is a conflict, both parties have the oppor- 
tunity to present their version of the facts and 
evidence to a judge in a courtroom. Our judges 
have the difficult but vital job of deciding the 
outcome of a case based on the evidence they 
hear in court and their knowledge of the law. 
For this type of justice system to work, judges 
must be free to make their decisions for the right 
reasons, without having to worry about the con- 
sequences of making one of the parties unhappy 
— whether that party is the government, a corpo- 
ration, a private citizen or a citizens’ group. 


Is a Judge’s Decision Final? 


The judge’s decision can result in many serious 
consequences. These can range from a fine, 
probation, a jail term or, in family matters, 
placement of children with one parent or the 
other. Often, the decision leaves one party 
disappointed. If one of the parties involved in 
a court case thinks that a judge has reached the 
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wrong conclusion, they may request a review 
or an appeal of the judge's decision in a higher 
court. This higher court is more commonly 
known as an appeal court. If the appeal court 
agrees that a mistake was made, the original 
decision can be changed, or a new hearing can 
be ordered. 


Professional Conduct of Judges 


In Ontario, we expect high standards both in 
the delivery of justice and in the conduct of the 
judges who have the responsibility to make 
decisions. If you have a complaint about the 
conduct of a Provincial Judge or a Master, you 
may make a formal complaint to The Ontario 
Judicial Council. 

Fortunately, judicial misconduct is unusual. 
Examples of judicial misconduct could include: 
gender or racial bias, having a conflict of interest 
with one of the parties or neglect of duty. 


The Role of the Ontario Judicial Council 


The Ontario Judicial Council is an agency 
which was established by the Province of 
Ontario under the Courts of Justice Act. The 
Judicial Council serves many functions, but its 
main role is to investigate complaints of miscon- 
duct made about provincially-appointed judges. 
The Council is made up of judges, lawyers and 
community members. The Council does not 
have the power to interfere with or change a 
judge's decision on a case. Only an appeal court 
can change a judge’s decision. 


ONTARIO JUDICIAL COUNCIL — DO YOU HAVE A COMPLAINT? 


Making a Complaint 


If you have a complaint of misconduct about 
a Provincial Judge or a Master, you must state 
your complaint in a signed letter. The letter of 
complaint should include the date, time and 
place of the court hearing and as much detail 
as possible about why you feel there was 
misconduct. If your complaint involves an 
incident outside the courtroom, please provide 
as much information as you can, in writing, 
about what you feel was misconduct on the 
part of the judge. 


How are Complaints Processed? 


When the Ontario Judicial Council receives 
your letter of complaint, the Council will write 
to you to let you know your letter has been 
received. 

A subcommittee, which includes a judge and 
a community member, will investigate your 
complaint and make a recommendation to a 
larger review panel. This review panel, which 
includes two judges, a lawyer and another com- 
munity member, will also carefully review your 
complaint prior to reaching its decision. 


Decisions of the Council 


Judicial misconduct is taken seriously. It may 
result in penalties ranging from issuing a warning 
to the judge, to recommending that a judge be 
removed from office. 

If the Ontario Judicial Council decides there 
has been misconduct by a judge, a public hearing 
may be held and the Council will determine 
appropriate disciplinary measures. 
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If after careful consideration, the Council 
decides there has been no judicial misconduct, 
your complaint will be dismissed and you will 
receive a letter outlining the reasons for the 
dismissal. 

In all cases, you will be advised of any 
decision made by the Council. 


For Further Information 


If you need any additional information or further 
assistance, in the greater Toronto area, please 
call 416-327-5672. If you are calling long 
distance, please dial the toll-free number: 
1-800-806-5186. TTY/Teletypewriter users 

may call 1-800-695-1118, toll-free. 


Written complaints should be mailed 
or faxed to: 


The Ontario Judicial Council 
PO. Box 914 

Adelaide Street Postal Station 
31 Adelaide Street East 
Toronto, Ontario M5C 2K3 


416-327-2339 (FAX) 


Just a reminder... 


The Ontario Judicial Council may only investigate 
complaints about the conduct of provincially- 
appointed Judges or Masters. If you are unhappy 
with a judge’s decision in court, please consult 
with a lawyer to determine your options for 
appeal. 

Any complaint about the conduct of a 
federally-appointed judge should be directed 
to the Canadian Judicial Council in Ottawa. 
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Please Note: All statutory references in this document, unless otherwise specifically 
noted are to the Courts of Justice Act, R.S.O. 1990, as amended. 


COMPLAINTS 


GENERALLY 


Any person may make a complaint to the Judicial 
Council alleging misconduct by a_provincially- 
appointed judge. If an allegation of misconduct is 
made to a member of the Judicial Council it shall be 
treated as a complaint made to the Judicial Council. 
If an allegation of misconduct against a provincially- 
appointed judge is made to any other judge, or to the 
Attorney General, the recipient of the complaint shall 
provide the complainant with information about the 
Judicial Council and how a complaint is made and 
shall refer the person to the Judicial Council. 

subs. 51.3(1), (2) and G) 


Once a complaint has been made to the Judicial 


Council, the Judicial Council has carriage of the matter. 
subs. 51.3(4) 


COMPLAINT SUBCOMMITTEES 


COMPOSITION 


Complaints received by the Judicial Council shall be 
reviewed by a complaint subcommittee of the 
Judicial Council which consists of a judge, other than 
the Chief Justice of the Ontario Court of Justice and 
a lay member of the OJC (the term “judge” includes 
a master when a master is the subject of a complaint). 
Eligible members shall serve on the complaint sub- 
committees on a rotating basis. 

| subs. 51.4(1) and (2) 


ADMINISTRATIVE PROCEDURES 


Detailed information on administrative procedures to 
be followed by members of complaint subcommit- 
tees and members of review panels can be found at 
pages 24 — 26 of this document. 


STATUS REPORTS 


Each member of a complaint subcommittee is provided 
with regular status reports, in writing, of the out- 
standing files that have been assigned to them. These 
status reports are mailed to each complaint sub- 
committee member at the beginning of every month. 
Complaint subcommittee members endeavour to review 
the status of all files assigned to them on receipt of their 
status report each month and take whatever steps are 
necessary to enable them to submit the file to the 
OJC for review at the earliest possible opportunity. 


Investigation 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guidelines 
or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


A complaint subcommittee shall follow the Judicial 
Councils guidelines and rules of procedures established 
for this purpose by the Judicial Council under sub- 
section 51.5(1) in conducting investigations, making 
recommendations regarding temporary suspension and/ 
or reassignment, making decisions about a complaint 
after their investigation is complete and/or in imposing 
conditions on their decision to refer a complaint to 
the Chief Justice of the Ontario Court of Justice. The 
Judicial Council has established the following guidelines 
and rules of procedure under subsection 51.1(1) 
with respect to the investigation of complaints by 
complaint subcommittees. 

subs. 51.4(21) 
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AGREEMENT ON HOW TO PROCEED 


Complaint subcommittee members review the file 
and materials (if any), and discuss same with each 
other prior to determining the substance of the com- 
plaint and prior to deciding what investigatory steps 
should be taken (ordering transcript, requesting 
response, etc.). No member of a complaint subcom- 
mittee shall take any investigative steps with respect 
to a complaint that has been assigned to him or her 
without first discussing the complaint with the other 
complaint subcommittee member and agreeing on 
the course of action to be taken. If there is a dispute 
between the complaint subcommittee members 
regarding an investigatory step, the matter will be 
referred to a review panel for its advice and input. 


DISMISSAL OF COMPLAINT 


A complaint subcommittee shall dismiss the com- 
plaint without further investigation if, in its opinion, 
it falls outside the Judicial Council’ jurisdiction or if 
it is frivolous or an abuse of process. 

subs. 51.4(3) 


CONDUCTING INVESTIGATION 


If the complaint is not dismissed, the complaint sub- 
committee shall conduct such investigation as it con- 
siders appropriate. The Judicial Council may engage 
persons, including counsel, to assist it in its investi- 
gation. The investigation shall be conducted in pri- 
vate. The Statutory Powers Procedure Act does not 
apply to the complaint subcommittee’s activities in 
investigating a complaint. 

subs. 51.4(4), (5), (6) and (7) 


PREVIOUS COMPLAINTS 


A complaint subcommittee confines its investigation 
to the complaint before it. The issue of what weight, 
if any, should be given to previous complaints made 
against a judge who is the subject of another com- 
plaint before the OJC, may be considered by the 
members of the complaint subcommittee where the 
Registrar, with the assistance of legal counsel (if 
deemed necessary by the Registrar), first determines 
that the prior complaint or complaints are strikingly 
similar in the sense of similar fact evidence and 


would assist them in determining whether or not the 
current incident could be substantiated. 


INFORMATION TO BE OBTAINED 
BY REGISTRAR 


Complaint subcommittee members will endeavour to 
review and discuss their assigned files and determine 
whether or not a transcript of evidence and/or a 
response to a complaint is necessary within a month 
of receipt of the file. All material (transcripts, audio- 
tapes, court files, etc.) which a complaint subcom- 
mittee wishes to examine in relation to a complaint 
will be obtained on their behalf by the Registrar, on 
their instruction, and not by individual complaint 
subcommittee members. 


TRANSCRIPTS, ETC. 


Given the nature of the complaint, the complaint 
subcommittee may instruct the Registrar to order a 
transcript of evidence, or the tape recording of evi- 
dence, as part of their investigation. If necessary, the 
complainant is contacted to determine the stage the 
court proceeding is in before a transcript is ordered. 
The complaint subcommittee may instruct the 
Registrar to hold the file in abeyance until the matter 
before the courts is resolved. If a transcript is 
ordered, court reporters are instructed not to submit 
the transcript to the subject judge for editing. 


RESPONSE TO COMPLAINT 


If a complaint subcommittee requires a response 
from the judge, the complaint subcommittee will 
direct the Registrar to ask the judge to respond to a 
specific issue or issues raised in the complaint. A 
copy of the complaint, the transcript Gif any) and all 
of the relevant materials on file will be provided to 
the judge with the letter requesting the response. A 
judge is given thirty days from the date of the letter 
asking for a response, to respond to the complaint. If 
a response is not received within that time, the com- 
plaint subcommittee members are advised and a 
reminder letter is sent to the judge by registered mail. 
If no response is received within ten days from the 
date of the registered letter, and the complaint sub- 
committee is satisfied that the judge is aware of the 


APPENDIX 


B-2 


PPrerereerer errr rere r reer treet reer rere rer iri 


ONTARIO JUDICIAL COUNCIL —- PROCEDURES DOCUMENT - COMPLAINT SUBCOMMITTEES 


complaint and has full particulars of the complaint, 
they will proceed in the absence of a response. Any 
response made to the complaint by the subject judge 
at this stage of the procedure is deemed to have been 
made without prejudice and may not be used at the 
hearing. 


GENERALLY 


Transcripts of evidence and responses from judges 
to complaints are sent to complaint subcommittee 
members by courier, unless a member advises other- 
wise. 


A complaint subcommittee may invite any party or 
witness to meet or communicate with it during its 
investigation. 


The OJC secretary transcribes letters of complaint 
that are handwritten and provides secretarial assis- 
tance and support to members of the complaint sub- 
committee, as required. 


ADVICE AND ASSISTANCE 


A complaint subcommittee may direct the Registrar to 
retain or engage persons, including counsel, to assist 
it in its investigation of a complaint. The complaint 
subcommittee may also consult with members of a 
Review Panel to seek their input and guidance during 
the investigative stages of the complaint process. 
subs. 51.4(5) 


MULTIPLE COMPLAINTS 


The Registrar will assign any new complaints of a 
similar nature against a judge who already has an 
open complaint file, or files, to the same complaint 
subcommittee that is/are investigating the outstand- 
ing file(s). This will ensure that the complaint sub- 
committee members who are investigating a 
complaint against a particular judge are aware of the 
fact that there is a similar complaint, whether from 
the same complainant or another individual, against 
the same judge. 


When a judge is the subject of three complaints from 
three different complainants within a period of three 
years, the Registrar will bring that fact to the atten- 
tion of the Judicial Council, or a review panel 
thereof, for their assessment of whether or not the 


multiple complaints should be the subject of advice 
to the judge by the Judicial Council or the Associate 
Chief Justice or Regional Senior Justice member of 
the Judicial Council. 


INTERIM RECOMMENDATION TO 
SUSPEND OR REASSIGN 


The complaint subcommittee may recommend to the 
appropriate Regional Senior Justice that the subject 
judge be suspended, with pay, or be reassigned to a 
different location, until the complaint is finally dis- 
posed of. If the subject judge is assigned to the region 
of the Regional Senior Justice who is a member of the 
Judicial Council, the complaint subcommittee shall 
recommend the suspension, with pay, or temporary 
reassignment to another Regional Senior Justice. The 
Regional Senior Justice in question may suspend or 
reassign the judge as the complaint subcommittee 
recommends. The exercise of the Regional Senior 
Justice’s discretion to accept or reject the complaint 
subcommittee’s recommendation is not subject to the 
direction and supervision of the Chief Justice of the 
Ontario Court of Justice. 

subs. 51.4(8), (9), (10) and (11) 


COMPLAINT AGAINST CHIEF JUSTICE 
ET AL —- INTERIM RECOMMENDATIONS 


If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an Associate Chief Justice or 
the Regional Senior Justice who is a member of the 
Judicial Council, any recommendation or suspension, 
with pay, or temporary reassignment shall be made to 
the Chief Justice of the Superior Court of Justice, who 
may suspend or reassign the judge as the complaint 
subcommittee recommends. 

subs. 51.4(12) 


CRITERIA FOR INTERIM 
RECOMMENDATIONS TO 
SUSPEND OR REASSIGN 


The Judicial Council has established the following 
criteria and rules of procedure under subsection 
51.1(1) and they are to be used by a complaint 
subcommittee in making their decision to recom- 
mend to the appropriate Regional Senior Justice the 
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temporary suspension or re-assignment of a judge 
pending the resolution of a complaint: 


subs. 51.4(21) 


* where the complaint arises out of a working rela- 
tionship between the complainant and the judge 
and the complainant and the judge both work at 
the same court location 


where allowing the judge to continue to preside 
would likely bring the administration of justice 
into disrepute 


where the complaint is of sufficient seriousness that 
there are reasonable grounds for investigation by 
law enforcement agencies 


where it is evident to the complaint subcommittee 
that a judge is suffering from a mental or physical 
impairment that cannot be remedied or reasonably 
accommodated 


INFORMATION RE: 
INTERIM RECOMMENDATION 


Where a complaint subcommittee recommends tem- 
porarily suspending or re-assigning a judge pending 
the resolution of a complaint, particulars of the fac- 
tors upon which the complaint subcommittee’s rec- 
ommendations are based shall be _ provided 
contemporaneously to the Regional Senior Justice 
and the subject judge to assist the Regional Senior 
Justice in making his or her decision and to provide 
the subject judge with notice of the complaint and 
the complaint subcommittee’s recommendation. 


Where a complaint subcommittee or a review panel 
proposes to recommend temporarily suspending or 
re-assigning a judge, it may give the judge an oppor- 
tunity to be heard on that issue in writing by notify- 
ing the judge by personal service, if possible, or if not 
registered mail of the proposed suspension or reas- 
signment, of the reasons therefor, and of the judge's 
right to tender a response. If no response from the 
judge is received after 10 days from the date of mail- 
ing, the recommendation of an interim suspension or 
reassignment may proceed. 


Reports to Review Panels 


WHEN INVESTIGATION COMPLETE 


When its investigation is complete, the complaint 
subcommittee shall either: 


* dismiss the complaint, 


¢ refer the complaint to the Chief Justice of the 
Ontario Court of Justice, 


¢ refer the complaint to a mediator, in accor- 
dance with criteria established by the Judicial 
Council pursuant to section 51.1(1), or 


¢ refer the complaint to the Judicial Council, 
with or without recommending that it hold a 

hearing. 
subs. 51.4(13) 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an Associate Chief Justice of 
the Ontario Court of Justice or the Regional Senior 
Justice who is a member of the Judicial Council, any 
recommendation or suspension, with pay, or temporary 
reassignment shall be made to the Chief Justice of 
the Superior Court of Justice, who may suspend or 
reassign the judge as the complaint subcommittee 
recommends. 

subs. 51.4(12) 


PROCEDURE TO BE FOLLOWED 


One member of each complaint subcommittee will 
be responsible to contact the Assistant Registrar by a 
specified deadline prior to each scheduled OJC meeting 
to advise what files, if any, assigned to the complaint 
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subcommittee are ready to be reported to a review 
panel. The members of the complaint subcommittee 
will also provide a legible, fully completed copy of the 
appropriate pages of the complaint intake form for 
each file which is ready to be reported and will advise 
as to what other file material, besides the complaint, 
should be copied from the file and provided to the 
members of the review panel for their consideration. 


At least one member of a complaint subcommittee 
shall be present when the complaint subcommittee’ 
report is made to a review panel. Attendance by a 
complaint subcommittee or review panel member 
‘may be by teleconference when necessary. 


NO IDENTIFYING INFORMATION 


The complaint subcommittee shall report its disposition 
of any complaint that is dismissed or referred to the 
Chief Justice of the Ontario Court of Justice or to a 
mediator to the Judicial Council without identifying 
the complainant or the judge who is the subject of 
the complaint and no information that could identify 
either the complainant or the judge who is the subject 
of the complaint will be included in the material provided 
to the review panel members. 

subs. 51.4(16) 


DECISION TO BE UNANIMOUS 


The decision by a complaint subcommittee to dismiss 
a complaint, refer the complaint to the Chief Justice 
of the Ontario Court of Justice or refer the complaint 
to a mediator must be a unanimous decision on the 
part of the complaint subcommittee members. If the 
complaint subcommittee members cannot agree, the 
complaint must be referred to the Judicial Council. 
subs. 51.4(14) 


CRITERIA FOR DECISIONS BY 
COMPLAINT SUBCOMMITTEES 


A) TO DISMISS THE COMPLAINT 


A complaint subcommittee will dismiss a complaint 
after reviewing the complaint if, in the complaint 
subcommittees opinion, it falls outside the Judicial 
Council’ jurisdiction or is frivolous or an abuse 
of process. A complaint subcommittee may also 
recommend that a complaint be dismissed if, after 


their investigation, they conclude that the complaint 
is unfounded. 
subs. 51.4(3) and (13) 


B) TO REFER TO THE CHIEF JUSTICE 


A complaint subcommittee will refer a complaint to 
the Chief Justice of the Ontario Court of Justice in 
circumstances where the misconduct complained of 
does not warrant another disposition, there is some 
merit to the complaint and the disposition is, in the 
opinion of the complaint subcommittee, a suitable 
means of informing the judge that his/her course of 
conduct was not appropriate in the circumstances 
that led to the complaint. A complaint subcommittee 
will impose conditions on their referral to the Chief 
Justice of the Ontario Court of Justice if, in their 
opinion, there is some course of action or remedial 
training of which the subject judge could take advantage 
and there is agreement by the subject judge. 

subs. 51.4 (13) and (15) 


C) TO REFER TO MEDIATION 


A complaint subcommittee will refer a complaint to 
mediation when the Judicial Council has established 
a mediation process for complainants and judges 
who are the subject of complaints, in accordance 
with section 51.5 of the Courts of Justice Act. When 
such a mediation process is established by the 
Judicial Council, complaints may be referred to 
mediation in circumstances where both members are 
of the opinion that the conduct complained of does 
not fall within the criteria established to exclude 
complaints that are inappropriate for mediation, as 
set out in the Courts of Justice Act. Until such time 
as criteria are established by the Judicial Council, 
complaints are excluded from the mediation process 
in the following circumstances: 


(1) where there is a significant power imbalance 
between the complainant and the judge, or there is 
such a significant disparity between the complainants 
and the judge’s accounts of the event with which 
the complaint is concerned that mediation would 
be unworkable; 
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(2) where the complaint involves an allegation of 
sexual misconduct or an allegation of discrimination 
or harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code; or 


(3) where the public interest requires a hearing of 
the complaint. 
subs. 51.4(13) and 51.5 


D) TO RECOMMEND A HEARING 


A complaint subcommittee will refer a complaint to 
the Judicial Council, or a review panel thereof, and 
recommend that a hearing into a complaint be held 
where there has been an allegation of judicial misconduct 
that the complaint subcommittee believes has a basis 
in fact and which, if believed by the finder of fact, 
could result in a finding of judicial misconduct 
subs.51.4(13) and (16) 


RECOMMENDATION RE: HEARING 


If a recommendation to hold a hearing is made by the 
complaint subcommittee it may be made with, or 
without, a recommendation that the hearing be held 
in camera and if such recommendation is made, the 
criteria established by the Judicial Council (see page 
11 below) will be used. 


E) COMPENSATION 


The complaint subcommittee’ report to the review 
panel may also deal with the question of compensation 
of the judge's costs for legal services, if any, incurred 
during the investigative stage of the process if the 
complaint subcommittee is of the opinion that the 
complaint should be dismissed and has so recom- 
mended in its report to the Judicial Council. The 
Judicial Council may then recommend to the 
Attorney General that the judge’s costs for legal services 
be paid, in accordance with section 51.7 of the Act. 
subs. 51.7(1) 


The decision as to whether or not to recommend 
compensation of a judge’s costs for legal services will 
be made on a case by case basis. 


REFERRING COMPLAINT TO COUNCIL 


As noted above, a complaint subcommittee may also 
refer the complaint to the Judicial Council, with or 
without making a recommendation that it hold a 
hearing into the complaint. Both members of the 
complaint subcommittee need not agree with this 
recommendation and the Judicial Council, or a 
review panel thereof, has the power to require the 
complaint subcommittee to refer the complaint to it 
if it does not approve the complaint subcommittee’s 
recommended disposition or if the complaint 
subcommittee cannot agree on the disposition. If a 
complaint is referred to the Judicial Council, with or 
without a recommendation that a hearing be held, the 
complainant and the subject judge may be identified 
to the Judicial Council, or a review panel thereof. 
subs.51.4(16) and (17) 


INFORMATION TO BE INCLUDED 


Where a complaint is referred to a Review Panel of 
the Judicial Council by a complaint subcommittee, 
the complaint subcommittee shall forward to the 
Review Panel all documents, transcripts, statements, 
and other evidence considered by it in reviewing the 
complaint, including the response of the judge about 
whom the complaint is made, if any. The Review 
Panel shall consider such information in coming to 
its conclusion regarding the appropriate disposition 
of the complaint. 


REVIEW PANELS 


PURPOSE 


The Judicial Council may establish a review panel for 
the purpose of: - 


considering the report of a complaint 
subcommittee, 


considering a complaint referred to it by a 
complaint subcommittee 


considering a mediator’ report 


considering a complaint referred to it out of 
mediation, and 


considering the question of compensation 
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and the review panel has all the powers of the 
Judicial Council for these purposes. 
subs. 49(14) 


COMPOSITION 


A review panel is made up of two provincially- 
appointed judges (other than the Chief Justice of the 
Ontario Court of Justice), a lawyer and a lay member 
of the OJC and shall not include either of the two 
members who served on the complaint subcommittee 
who investigated the complaint and made the 
recommendation to the review panel. One of the 
judges, designated by the Council, shall chair the 
review panel and four members constitute a quorum. 
The chair of the review panel is entitled to vote and 
may cast a second deciding vote if there is a tie. 
subs. 49(15),(18) and (19) 


WHEN REVIEW PANEL FORMED 


A review panel is formed to review the decisions 
made about complaints by complaint subcommittees 
and dispose of open complaint files at every regularly 
scheduled meeting of the OJC, if the quorum 
requirements of the governing legislation can be satisfied. 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act does not apply to 
the Judicial Council’ activities, or a review panel 
thereof, in considering a complaint subcommittee’s 
report or in reviewing a complaint referred to it by a 
complaint subcommittee. 

subs. 51.4(19) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


The Ontario Judicial Council has established the 
following guidelines and rules of procedure under 
subsection 51.1(1) with respect to the consideration 


of complaint subcommittee reports made to a review 
panel or referred to it by a complaint subcommittee 
and the Judicial Council, or a review panel thereof, 
shall follow its guidelines and rules of procedure 
established for this purpose. 

subs. 51.4(22) 


Review of Complaint 
Subcommittee’s Report 


REVIEW IN PRIVATE 


The review panel shall consider the complaint 
subcommittee’s report, in private, and may approve 
its disposition or may require the complaint sub- 
committee to refer the complaint to the Council in 
which case the review panel shall consider the complaint, 
in private. 

subs. 51.4(17) 


PROCEDURE ON REVIEW 


The review panel shall examine the letter of complaint, 
the relevant parts of the transcript (if any), the 
response from the judge (if any), etc., with all identifying 
information removed therefrom, as well as the report 
of the complaint subcommittee, until its members are 
satisfied that the issues of concern have been identified 
and addressed by the complaint subcommittee in its 
investigation of the complaint and in its reeommend- 
ation(s) to the review panel about the disposition of 
the complaint. 


A review panel may reserve its decision on a complaint 
subcommittees recommendation and may adjourn 
from time to time to consider its decision or direct 
the complaint subcommittee to conduct further 
investigation and report back to the review panel. 


If the members of the review panel are not satisfied 
with the report of the complaint subcommittee, they 
may refer the complaint back to the complaint sub- 
committee for further investigation or make any other 
direction or request of the complaint subcommittee 
that they deem to be appropriate. 


If it is necessary to hold a vote on whether or not to 
accept the recommendation of a complaint subcom- 
mittee, and there is a tie, the chair will cast a second 
and deciding vote. 
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Referral of Complaint 
to a Review Panel 


WHEN REFERRED 


When a complaint subcommittee submits its report 
to a review panel, the review panel may approve the 
complaint subcommittee’s disposition or require the 
complaint subcommittee to refer the complaint to it to 
consider. The members of a review panel will require 
a complaint subcommittee to refer the complaint to them 
in circumstances where the members of the complaint 
subcommittee cannot agree on the recommended 
disposition of the complaint or where the recom- 
mended disposition of the complaint is unacceptable 
to a majority of the members of the review panel. 
subs. 51.4(13), (14) and (17) 


POWER OF A REVIEW PANEL ON REFERRAL 


If a complaint is referred to it by a complaint sub- 
committee or a review panel requires a complaint 
subcommittee to refer a complaint to it to consider, the 
complainant and the subject judge may be identified 
to the members of the review panel who shall consider 
the complaint, in private, and may: — 


¢ decide to hold a hearing, 
¢ dismiss the complaint, 


e refer the complaint to the Chief Justice of the 
Ontario Court of Justice (with or without 
imposing conditions), or 


¢ refer the complaint to a mediator. 
subs. 51.4(16) and (18) 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act does not apply to 
the Judicial Council’ activities, or a review panel 
thereof, in considering a complaint subcommittee’ 
report or in reviewing a complaint referred to it by a 
complaint subcommittee. 

subs. 51.4(19) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


The Ontario Judicial Council has established the 
following guidelines and rules of procedures under 
subsection 51.1(1) with respect to the consideration 
of complaints that are referred to it by a complaint 
subcommittee or in consideration of complaints that 
it causes to be referred to it from a complaint 
subcommittee and the Judicial Council, or a review 
panel thereof, shall follow its guidelines and rules of 
procedure established for the purpose. 

subs. 51.4(22) 


Guidelines re: Dispositions 


A) ORDERING A HEARING 


A review panel will order a hearing be held in 
circumstances where the majority of members of the 
review panel are of the opinion that there has been an 
allegation of judicial misconduct which the majority 
of the members of the review panel believes has a 
basis in fact and which, if believed by the finder of 
fact, could result in a finding of judicial misconduct. 
The recommendation to hold a hearing made by the 
review panel may be made with, or without, a 
recommendation that the hearing be held in camera 
and if such recommendation is made, the criteria 
established by the Judicial Council (see page 18 below) 
will be used. 


B) DISMISSING A COMPLAINT 


A review panel will dismiss a complaint in circumstances 
where the majority of members of the review panel 
are of the opinion that the allegation of judicial mis- 
conduct falls outside the jurisdiction of the Judicial 
Council, is frivolous or an abuse of process, or where 
the review panel is of the view that, the complaint is 
unfounded. A review panel will not generally dismiss 
as unfounded a complaint unless it is satisfied that 
there is no basis in fact for the allegations against the 
provincially-appointed judge. 
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C) REFERRING A COMPLAINT TO 
THE CHIEF JUSTICE 


A review panel will refer a complaint to the Chief 
Justice of the Ontario Court of Justice in circum- 
stances where the majority of members of the review 
panel are of the opinion that the conduct complained 
of does not warrant another disposition and there is 
some merit to the complaint and the disposition is, in 
the opinion of the majority of members of the review 
panel, a suitable means of informing the judge that 
his/her course of conduct was not appropriate in the 
circumstances that led to the complaint. A review 
panel will recommend imposing conditions on their 
referral of a complaint to the Chief Justice of the 
Ontario Court of Justice where a majority of the 
members of a review panel agree that there is some 
course of action or remedial training of which the 
subject judge can take advantage of and there is 
agreement by the judge in accordance with subs. 
51.4(15). The Chiet Justice of the Ontario Court of 
Justice will provide a written report on the disposition 
of the complaint to the review panel and complaint 
subcommittee members. 


D) REFERRING A COMPLAINT TO MEDIATION 


A review panel may refer a complaint to mediation 
when the Judicial Council has established a mediation 
process for complainants and judges who are the 
subject of complaints, in accordance with section 
51.5 of the Courts of Justice Act. When such a mediation 
process is established by the Judicial Council, complaints 
may be referred to mediation in circumstances where 
a majority of the members of the review panel are of the 
opinion that the conduct complained of does not fall 
within the criteria established to exclude complaints 
that are inappropriate for mediation, as set out in 
subsection 51.5(3) of the Courts of Justice Act. Until 
such time as criteria are established, complaints are 
excluded from the mediation process in the following 
circumstances: 


(1) where there is a significant power imbalance 
between the complainant and the judge, or there 
is such a significant disparity between the com- 
plainant’s and the judge’s accounts of the event 
with which the complaint is concerned that 
mediation would be unworkable; 


(2) where the complaint involves an allegation of 
sexual misconduct or an allegation of discrimination 
or harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code; or 


(3) where the public interest requires a hearing of 


the complaint. 


Notice of Decision 


DECISION COMMUNICATED 


The Judicial Council, or a review panel thereof, shall 
communicate its decision to both the complainant 
and the subject judge and if the Judicial Council 
decides to dismiss the complaint, it will provide the 
parties with brief reasons. 

subs. 51.4(20) 


ADMINISTRATIVE PROCEDURES 


Detailed information on administrative procedures to 
be followed by the Judicial Council when notifying 
the parties of its decision can be found at pages 25 
and 26 of this document. 


HEARING PANELS 


APPLICABLE LEGISLATION 


All hearings held by the Judicial Council are to be 
held in accordance with section 51.6 of the Courts of 
Justice Act. 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act applies to any 
hearing by the Judicial Council, except for its provi- 
sions with respect to disposition of proceedings with- 
out a hearing (section 4, S.PPA.) or its provisions for 
public hearings (subs. 9(1) S.PPA.). The Judicial 
Councils rules do not have to be approved by the 
Statutory Powers Procedure Rules Committee as 
required by sections 28, 29 and 33 of the Statutory 
Powers Procedure Act. - 


subs. 51.1(3) and 51.6(2) 
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The Judicial Council’s rules of procedure established 
under subsection 51.1(1) apply to a hearing held by 
the Judicial Council. 


subs. 51.6(3) 


COMPOSITION 


The following rules apply to a hearing panel established 
for the purpose of holding a hearing under section 
51.6 (adjudication by the Ontario Judicial Council) or 
section 51.7 (considering the question of compensation): 


1) half the members of the panel, including the chair, 
must be judges and half of the members of the 
panel must be persons who are not judges 


2) at least one member must be a person who is neither 
a judge nor a lawyer 


3) the Chief Justice of Ontario, or another judge of 
the Ontario Court of Appeal designated by the 
Chief Justice, shall chair the hearing panel 


4) the Judicial Council may determine the size and 
composition of the panel, subject to paragraphs 1, 
2 & 3 above 


5) all the members of the hearing panel constitute a 
quorum (subs. 49(17)) 


6) the chair of the hearing panel is entitled to vote and 
may cast a second deciding vote if there is a tie 


7) the members of the complaint subcommittee that 
investigated the complaint shall not participate in 
a hearing of the complaint 


8) the members of a review panel that received and 
considered the recommendation of a complaint 
subcommittee shall not participate in a hearing of 
the complaint (subs. 49(20)) 

subs. 49(17), (18), (19) and (20) 


POWER 


A hearing panel established by the Judicial Council 

for the purposes of section 51.6 or 51.7 has all the 

powers of the Judicial Council for that purpose. 
subs. 49(16) 


HEARINGS 


COMMUNICATION BY MEMBERS 


Members of the Judicial Council participating in the 
hearing shall not communicate directly or indirectly 
in relation to the subject matter of the hearing with 
any party, counsel, agent or other person, unless all 
the parties and their counsel or agents receive notice 
and have an opportunity to participate. This prohibition 
on communication does not preclude the Judicial 
Council from engaging legal counsel to assist it and, 
in that case, the nature of the advice given by counsel 
shall be communicated to the parties so that they 
may makes submissions as to the law. 

subs. 51.6(4) and (5) 


PARTIES TO THE HEARING 


The Judicial Council shall determine who are the 
parties to the hearing. 
subs. 51.6(6) 


PUBLIC OR PRIVATE/ALL OR PART 


Judicial Council hearings into complaints and meetings 
to consider the question of compensation shall be open 
to the public unless the hearing panel determines, in 
accordance with criteria established under section 
51.1(1) by the Judicial Council, that exceptional 
circumstances exist and the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality in which case it may hold 
all or part of a hearing in private. 

subs. 49(11) and 51.6(7) 


The Statutory Powers Procedure Act applies to any 
hearing by the Judicial Council, except for its provisions 
with respect to disposition of proceedings without a 
hearing (section +, S.P-P.A.) or its provisions for public 
hearings (subs. 9(1), S.PPA.). 

subs. 51.6(2) 


APPENDIX 


B-10 


ONTARIO JUDICIAL COUNCIL — PROCEDURES DOCUMENT —- HEARINGS 


If a complaint involves allegations of sexual misconduct 
or sexual harassment, the Judicial Council shall, at 
the request of the complainant or of another witness 
who testifies to having been the victim of similar 
conduct by the judge, prohibit the publication of 
information that might identify the complainant or 
the witness, as the case may be. 

subs. 51.6(9) 


OPEN OR CLOSED HEARINGS —- CRITERIA 


The Judicial Council has established the following 
criteria under subsection 51.1(1) to assist it in deter- 
mining whether or not the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality. If the Judicial Council 
determines that exceptional circumstances exist in 
accordance with the following criteria, it may hold 
all, or part, of the hearing in private. 

subs. 51.6(7) 


The members of the Judicial Council will consider 
the following criteria to determine what exceptional 
circumstances must exist before a decision is made to 
maintain confidentiality and hold all, or part, of a 
hearing in private: 


a) where matters involving public security may be 


disclosed, or 


b) where intimate financial or personal matters or 
other matters may be disclosed at the hearing of 
such a nature, having regard to the circumstances, 
that the desirability of avoiding disclosure 
thereof in the interests of any person affected or 
in the public interest outweighs the desirability 
of adhering to the principle that the hearing be 


open to the public. 


REVEALING JUDGE’S NAME WHEN 
HEARING WAS PRIVATE —- CRITERIA 


If a hearing was held in private, the Judicial Council 
shall order that the judge’s name not be disclosed or 
made public unless it determines, in accordance with 
the criteria established under subsection 51.1(1), 
that there are exceptional circumstances. 

subs. 51.6(8) 


The members of the Judicial Council will consider 
the following criteria before a decision is made about 
when it is appropriate to publicly reveal the name of a 
judge even though the hearing has been held in private: 


a) at the request of the judge, or 


b) in circumstances where it would be in the public 
interest to do so. 


WHEN AN ORDER PROHIBITING 
PUBLICATION OF JUDGE’S NAME MAY 
BE MADE, PENDING THE DISPOSITION 
OF A COMPLAINT —- CRITERIA 


In exceptional circumstances, and in accordance with 
criteria established under subsection 51.1(1), the 
Judicial Council may make an order prohibiting the 
publication of information that might identify the 
subject judge, pending the disposition of a complaint. 

subs. 51.6(10) 


The members of the Judicial Council will consider 
the following criteria to determine when the Judicial 
Council may make an order prohibiting the publication 
of information that might identify the judge who is 
the subject of a complaint, pending the disposition of 
a complaint: 


a) where matters involving public security may be 
disclosed, or 


b) where intimate financial or personal matters or 
other matters may be disclosed at the hearing of 
such a nature, having regard to the circumstances, 
that the desirability of avoiding disclosure thereof 
in the interests of any person affected or in the public 
interest outweighs the desirability of adhering to 
the principle that the hearing be open to the public. 


NEW COMPLAINT 


If, during the course of the hearing, additional facts 
are disclosed which, if communicated to a member of 
the Judicial Council, would constitute an allegation 
of misconduct against a provincially-appointed judge 
outside of the ambit of the complaint which is the 
subject of the hearing, the Registrar shall prepare a 
summary of the particulars of the complaint and forward 
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same to a complaint subcommittee of the Judicial 
Council to be processed as an original complaint. 
The Complaint subcommittee shall be composed of 
members of the Judicial Council other than those 
who compose the panel hearing the complaint. 


PROCEDURAL CODE 
FOR HEARINGS 


PREAMBLE 


These Rules of Procedure apply to all hearings of the 
Judicial Council convened pursuant to section 51.6 
of the Courts of Justice Act and are established and 
made public pursuant to paragraph 51.1(1)6 of the 
Courts of Justice Act. 


These Rules of Procedure shall be liberally construed 
so as to ensure the just determination of every hearing 
on its merits. Where matters are not provided for in 
these Rules, the practice shall be determined by analogy 
to them. 


INTERPRETATION 


1. The words in this code shall, unless the context 
otherwise indicates, bear the meanings ascribed 
to them by the Courts of Justice Act. 


(1) In this code, 


(a) “Act” shall mean the Courts of Justice Act, 
R.S.O. 1990, c. C. 43, as amended. 


(b) “Panel” means the Panel conducting a 
hearing and established pursuant to 
subsection 49(14) of the Act. 


(c) “Respondent” shall mean a judge in 
respect of whom an order for a hearing is 
made pursuant to subsection 51.4(18)(a) 
of the Act. 


(d) “Presenting Counsel” means counsel 
engaged on behalf of the Council to prepare 
and present the case against a Respondent. 


PRESENTATION OF COMPLAINTS 


2. The Council shall, on the making of an order for 
a hearing in respect of a complaint against a 
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judge, engage Legal Counsel for the purposes of 
preparing and presenting the case against the 
Respondent. 


Legal Counsel engaged by the Council shall 
operate independently of the Council. 


The duty of Legal Counsel engaged under this 
Part shall not be to seek a particular order against 
a Respondent, but to see that the complaint 
against the judge is evaluated fairly and dispas- 
sionately to the end of achieving a just result. 


For greater certainty, Presenting Counsel are not 
to advise the Council on any matters coming 
before it. All communications between Presenting 
Counsel and the Council shall, where communi- 
cations are personal, be made in the presence of 
counsel for the Respondent, and in the case of 
written communications, such communications 
shall be copied to the Respondents. 


A hearing shall be commenced by a Notice of 
Hearing in accordance with this Part. 


Presenting Counsel shall prepare the Notice of 
Hearing. 


(1) The Notice of Hearing shall contain, 


(a) particulars of the allegations against the 
Respondent; 


(b) a reference to the statutory authority 
under which the hearing will be held; 


(c) a statement of the time and place of the 
commencement of the hearing; 


(d) a statement of the purpose of the hearing; 


(e) a statement that if the Respondent does 
not attend at the hearing, the Panel may 
proceed in the Respondent’s absence and 
the Respondent will not be entitled to 
any further notice of the proceeding; and, 


Presenting Counsel shall cause the Notice of 
Hearing to be served upon the Respondent by 
personal service or, upon motion to the Panel 
hearing the complaint, an alternative to personal 
service and shall file proof of service with the 
Council. 
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RESPONSE 


The Respondent may serve on Presenting Counsel 
and file with the Council a Response to the allegations 
in the Notice Hearing. 


(1) The Response may contain full particulars of 
the facts on which the Respondent relies. 


(2) A Respondent may at any time before or during 
the hearing serve on Presenting Counsel and 
file with the Council an amended Response. 


(3) Failure to file a response shall not be deemed 
to be an admission of any allegations against 
the Respondent. 


DISCLOSURE 


Presenting Counsel shall, before the hearing, forward 
to the Respondent or to counsel for the 
Respondent names and addresses of all witnesses 
known to have knowledge of the relevant facts 
and any statements taken from the witness and 
summaries of any interviews with the witness 
before the hearing. 


Presenting Counsel shall also provide, prior to 
the hearing, all non-privileged documents in its 
possession relevant to the allegations in the 
Notice of Hearing. 


The Hearing Panel may preclude Presenting 
Counsel from calling a witness at the hearing if 
Presenting Counsel has not provided the 
Respondent with the witness's name and address, 
if available, and any statements taken from the 
witness and summaries of any interviews with 
the witness before the hearing. 


Part V applies, mutatis mutandis, to any information 
which comes to Presenting Counsel’ attention after 
disclosure has been made pursuant to that Part. 


PRE-HEARING CONFERENCE 


The Panel may order that a pre-hearing conference 
take place before a judge who is a member of the 
Council but who is not a member of the Panel 
to hear the allegations against the Respondent, 
for the purposes of narrowing the issues and 
promoting settlement. 
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THE HEARING 


For greater certainty, the Respondent has the 
right to be represented by counsel, or to act on 
his own behalf in any hearing under this Code. 


The Panel, on application at any time by 
Presenting Counsel or by the Respondent, may 
require any person, including a party, by summons, 
to give evidence on oath or affirmation at the 
hearing and to produce in evidence at the hearing 
any documents or things specified by the Panel 
which are relevant to the subject matter of the 
hearing and admissible at the hearing. 


(1) Asummons issued under this section shall be 
in the form prescribed by subsection 12(2) of 
the Statutory Powers Procedure Act. 


The hearing shall be conducted by a Panel of 
members of the Council composed of members 
who have not participated in a complaint sub- 
committee investigation of the complaint or in a 
Panel reviewing a report from such complaint 
sub-committee. 


(1) The following guidelines apply to the conduct 
of the hearing, unless the Panel, on motion by 
another party, or on consent requires otherwise. 


(a) All testimony shall be under oath or 
affirmation or promise. 


(b) Presenting Counsel shall commence the 
hearing by an opening statement, and shall 
proceed to present evidence in support of 
the allegations in the Notice of Hearing 
by direct examination of witnesses. 


(c) Counsel for the Respondent may make 
an opening statement, either immediately 
following Presenting Counsel’ opening 
statement, or immediately following the 
conclusion of the evidence presented on 
behalf of Presenting Counsel. After 
Presenting Counsel has called its evidence, 
and after the Respondent has made an 
Opening statement, the Respondent may 
present evidence. 


(d) All witnesses may be cross-examined 
by counsel for the opposite party and 
re-examined as required. 
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(e) The hearing shall be recorded verbatim 
and transcribed where requested. Where 
counsel for the Respondent requests, he 
or she may be provided with a transcript 
of the hearing within a reasonable time 
and at no cost. 


(f) Both Presenting Counsel and the Respondent 
may submit to the Panel proposed find- 
ings, conclusions, recommendations or 
draft orders for the consideration of the 
Hearing Panel. 


(g) Presenting Counsel and counsel for the 
Respondent may, at the close of the 
evidence, make statements summarizing 
the evidence and any points of law arising 
out of the evidence, in the order to be 
determined by the Hearing Panel. 


PRE-HEARING RULINGS 


18. Either party to the hearing may, by motion, not 
later than 10 days before the date set for com- 
mencement of the hearing, bring any procedural 
or other matters to the Hearing Panel as are 
required to be determined prior to the hearing of 
the complaint. 


(1) Without limiting the generality of the foregoing, 
a motion may be made for any of the follow- 
ing purposes: 

(a) objecting to the jurisdiction of the 


Council to hear the complaint; 


(b) resolving any issues with respect to any 
reasonable apprehension of bias or 
institutional bias on the part of the Panel; 


(c) objecting to the sufficiency of disclosure 
by Presenting Counsel; 


(d) determining any point of law for the 
purposes of expediting the hearing; or 

(e) determining any claim of privilege in 
respect of the evidence to be presented at 
the hearing; or 


(f) any matters relating to scheduling. 


(2) A motion seeking any of the relief enumerated 
in this section may not be brought during the 
hearing, without leave of the Hearing Panel, 
unless it is based upon the manner in which 
the hearing has been conducted. 


(3) The Hearing Panel, may, on such grounds as 
it deems appropriate, abridge the time for 
bringing any motion provided for by the pre- 
hearing rules. 


19. The Council shall, as soon as is reasonably possible, 
appoint a time and a place for the hearing of sub- 
missions by both sides on any motion brought 
pursuant to subsection 19(1), and shall, as soon as 

_is reasonably possible, render a decision thereon. 


POST-HEARINGS 


Disposition at Hearing 


DISPOSITION 
After completing the hearing, the Judicial Council 
may dismiss the complaint, with or without a finding 
that it is unfounded or, if it finds that there has been 
misconduct by the judge, may 


a) warn the judge; 
b) reprimand the judge; 


c) order the judge to apologize to the complainant 
or to any other person; 


d) order the judge to take specified measures 
such as receiving education or treatment, as 
a condition of continuing to sit as a judge; 


e) suspend the judge with pay, for any period; 
f) suspend the judge without pay, but with 
benefits, for a period up to thirty days; or 


g) recommend to the Attorney General that the 
judge be removed from office (in accordance 
with section 51.8). 

subs. 51.6(11) 
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COMBINATION OF SANCTIONS 


The Judicial Council may adopt any combination of the 
foregoing sanctions except that the recommendation to 
the Attorney General that the judge be removed from 
office will not be combined with any other sanction. 
subs. 51.6(12) 


Report to Attorney General 


REPORT 


The Judicial Council may make a report to the 
Attorney General about the complaint, investigation, 
hearing and disposition (subject to any orders made 
about confidentiality of documents by the Judicial 
Council) and the Attorney General may make the 
report public if he/she is of the opinion this would be 
in the public interest. 

subs. 51.6(18) 


IDENTITY WITHHELD 


If a complainant or witness asked that their identity 
be withheld during the hearing and an order was 
made under subsection 51.6(9), the report to the 
Attorney General will not identify them or, if the 
hearing was held in private, the report will not identify 
the judge, unless the Judicial Council orders the judges 
name be disclosed in the report in accordance with 
the criteria established by the Judicial Council under 
subsection 51.6(8) (please see page B — 11 above). 
subs. 51.6(19) 


JUDGE NOT TO BE IDENTIFIED 


If, during the course of a hearing into a complaint, the 
Judicial Council made an order prohibiting publication 


Order to Accommodate 


If the effect of a disability on the judge's performance 
of the essential duties of judicial office is a factor in a 
complaint, which is either dismissed or disposed of 
in any manner short of recommending to the 
Attorney General that the judge be removed, and the 
judge would be able to perform the essential duties 
of judicial office if his or her needs were accommodated, 
the Judicial Council shall order the judge’s needs to 
be accommodated to the extent necessary to enable 
him or her to perform those duties. 


Such an order to accommodate may not be made if 
the Judicial Council is satisfied that making the order 
would impose undue hardship on the person responsible 
for accommodating the judge’ needs, considering 
the cost, outside sources of funding, if any, and 
health and safety requirements, if any. 


The Judicial Council shall also not make an order to 
accommodate against a person without ensuring that 
the person has had an opportunity to participate and 
make submissions. 


An order made by the Judicial Council to accommodate 
a judge’s needs binds the Crown. 
subs. 51.6(13), (14), (15), (16) and (17) 


Removal from Office 


REMOVAL 
A provincially-appointed judge may be removed 
from office only if: 


a) a complaint about the judge has been made to 
the Judicial Council; and 


of information that might identify the judge complained- 5) the Judicial Council, after a hearing, recommends 
of pending the disposition of the complaint, pursuant to the Attorney General that the judge be 
to subsection 51.6(10) and the criteria established by removed on the ground that he or she has 
the Judicial Council (please see page B — 11 above) and become incapacitated or disabled from the due 
the Judicial Council subsequently dismisses the com- execution of his or her office by reason of, 
plaint with a finding that it was unfounded, the judge (i) inability, because of a disability, to perform 
shall not be identified in the report to the Attorney the essential duties of his or her office (if an 
General without his or her consent and the Judicial order to accommodate the judge's needs 
Council shall order that information that relates to the would not remedy the inability, or could not 
complaint and which might identify the judge shall be made because it would impose undu 
never be made public without his or her consent. 

subs. 51.6(20) 
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hardship on the person responsible for meeting those 
needs, or was made but did not remedy the inability), 


Gi) conduct that is incompatible with the due 
execution of his or her office, or 


(iii) failure to perform the duties of his or her office. 
subs. 51.8(1) 


TABLING OF RECOMMENDATION 


The Attorney General shall table the Judicial 
Council's recommendation in the Legislative Assembly 
if it is in session or, if not, within fifteen days after the 
commencement of its next session. 

subs. 51.8(2) 


ORDER REMOVING JUDGE 


An order removing a provincially-appointed judge 
from office may be made by the Lieutenant Governor 
on the address of the Legislative Assembly. 

subs. 51.8(3) 


APPLICATION 


This section applies to provincially-appointed judges 
who have not yet attained retirement age and to 
provincially-appointed judges whose continuation in 
office after attaining retirement age has been 
approved by the Chief Justice of the Ontario Court of 
Justice. This section also applies to a Chief, or 
Associate Chief Justice who has been continued in 
office by the Judicial Council, either as a Chief, or 
Associate Chief Justice of the Ontario Court of 
Justice, or who has been continued in office as a 
judge by the Judicial Council. 

subs. 51.8(4) 


COMPENSATION 


AFTER COMPLAINT DISPOSED OF 


When the Judicial Council has dealt with a complaint 
against a provincially-appointed judge, it shall consider 
whether the judge should be compensated for all or 
part of his or her costs for legal services incurred in 
connection with the steps taken in relation to the 
complaint, including review and investigation of a 


complaint by a complaint subcommittee, review of a 
complaint subcommittees report by the Judicial 
Council, or a review panel thereof, review of a mediators 
report by the Judicial Council, or a review panel 
thereof, the hearing into a complaint by the Judicial 
Council, or a hearing panel thereof, and legal services 
incurred in connection with the question of compen- 
sation. The Judicial Councils consideration of the 
question of compensation shall be combined with a 
hearing into a complaint, if one is held. 

subs. 51.7(1) and (2) 


PUBLIC OR PRIVATE 


If a hearing was held and was public, the consideration 
of the compensation question shall be public; otherwise, 
the consideration of the question of compensation 
shall take place in private. 

subs. 51.7(3) 


RECOMMENDATION 


If the Judicial Council is of the opinion that the judge 
should be compensated, it shall make such a recom- 
mendation to the Attorney General, indicating the 
amount of compensation. 

subs. 51.7(4) 


WHERE COMPLAINT DISMISSED 
AFTER A HEARING 


If the complaint is dismissed after a hearing, the 
Judicial Council shall recommend to the Attorney 
General that the judge be compensated for his or her 
costs for legal services and shall indicate the amount 
of compensation. 

subs. 51.7(5) 


DISCLOSURE OF NAME 


The Judicial Councils recommendation to the 
Attorney General shall name the judge, but the 
Attorney General shall not disclose the judge’s name 
unless there was a public hearing into the complaint 
or the Judicial Council has otherwise made the 
judge’s name public. 

subs. 51.7(6) 
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AMOUNT AND PAYMENT 


The amount of compensation recommended to be 
paid may relate to all, or part, of the judge’s costs for 
legal services and shall be based on a rate for legal 
services that does not exceed the maximum rate normally 
paid by the Government of Ontario for similar services. 
The Attorney General shall pay compensation to the 
judge in accordance with the recommendation. 
subs. 51.7(7) and (8) 


CONFIDENTIALITY AND 
PROTEGTION‘OOE PRIVAG, 


INFORMATION TO PUBLIC 


At any persons request, the Judicial Council may 
confirm or deny that a particular complaint has been 
made to it. 

subs. 51.3(5) 


POLICY OF JUDICIAL COUNCIL 


The complaint subcommittees investigation into a 
complaint shall be conducted in private, and its 
report about a complaint or referral of a complaint to 
the Judicial Council, or a review panel thereof, is 
considered in private, in accordance with subsections 
51.4(6) and 51.4(17) and (18). It is the policy of the 
Judicial Council, made pursuant to subsections 
51.4(21) and (22), that it will not confirm or deny 
that a particular complaint has been made to it, as 
permitted by subsection 51.3(5), unless the Judicial 
Council, or a hearing panel thereof, has determined 
that there will be a public hearing into the complaint. 


COMPLAINT SUBCOMMITTEE 
INVESTIGATION PRIVATE 


The investigation into a complaint by a complaint 
subcommittee shall be conducted in private. The 
Statutory Powers Procedure Act does not apply to the 
complaint subcommittee’s activities in investigating 
a complaint. 

subs. 51.4(6) and (7) 


REVIEW PANEL DELIBERATION PRIVATE 


The Judicial Council, or a review panel thereof, shall: — 


¢ consider the complaint subcommittee’ report, 
in private, and may approve its disposition, or 


* may require the complaint subcommittee to 
refer the complaint to the Council. 
subs. 51.4(17) 


If a complaint is referred to it by a complaint sub- 
committee, the Judicial Council, or a Review Panel 
thereof, shall consider such complaint, in private, 
and may: 


¢ decide to hold a hearing, 
¢ dismiss the complaint, 


¢ refer the complaint to the Chief Judge (with or 
without imposing conditions), or 


¢ refer the complaint to a mediator. 
subs. 51.4(18) 


WHEN IDENTITY OF JUDGE 
REVEALED TO REVIEW PANEL 


Ifa complaint is referred to the Judicial Council, with 
or without a recommendation that a hearing be held, 
the complainant and the subject judge may be identified 
to the Judicial Council or a review panel thereof, and 
such a complaint will be considered in private. 
subs.51.4(16) and (17) 


HEARINGS MAY BE PRIVATE 


If the Judicial Council determines, in accordance with 
criteria established under subsection 51.1(1) that the 
desirability of holding an open hearing is outweighed 
by the desirability of maintaining confidentiality, it 
may hold all or part of a hearing in private. 

subs. 51.6(7) 


JUDGE’S NAME NOT DISCLOSED 


If a hearing is held in private, the Judicial Council 
shall, unless it determines in accordance with the criteria 
established under subsection 51.1(1) that there are 
exceptional circumstances, order the judge’s name 
not be disclosed or made public. 

subs. 51.6(8) 
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ORDER PROHIBITING PUBLICATION 


In exceptional circumstances, and in accordance with 
criteria established under subsection 51.1(1), the 
Judicial Council may make an order prohibiting the 
publication of information that might identify the 
subject judge, pending the disposition of a complaint. 

subs. 51.6(10) 


CRITERIA ESTABLISHED 


For the criteria established by the Judicial Council 
under subsection 51.1(1) with respect to subsections 
51.6(7), (8) and (10), please see page B — 11 above. 


REPORT TO ATTORNEY GENERAL 


If a complainant or witness asked that their identity 
be withheld during the hearing, and an order was 
made under subsection 51.6(9), the report to the 
Attorney General will not identify them or, if the 
hearing was held in private, the report will not identify 
the judge, unless the Judicial Council orders the 
judge’s name be disclosed in the report in accordance 
with criteria established under subsection 51.6(8). 
subs. 51.6(19) 


JUDGE NOT TO BE IDENTIFIED 


If, during the course of a hearing into a complaint, 
the Judicial Council made an order prohibiting 
publication of information that might identify the 
judge complained-of pending the disposition of the 
complaint, pursuant to subsection 51.6(10) and the 
criteria established by the Judicial Council and the 
Judicial Council subsequently dismisses the complaint 
with a finding that it was unfounded, the judge shall 
not be identified in the report to the Attorney 
General without his or her consent and the Judicial 
Council shall order that information that relates to 
the complaint and which might identify the judge shall 
never be made public without his or her consent. 
subs. 51.6(20) 


ORDER NOT TO DISCLOSE 


The Judicial Council or a complaint subcommittee 
may order that any information or documents relating 


to a mediation or a Judicial Council meeting or hearing 
that was not held in public, whether the information 
or documents are in the possession of the Judicial 
Council or of the Attorney General, or of any other 
person, are confidential and shall not be disclosed or 
made public. 

subs. 49(24) and (25) 


EXCEPTION 


The foregoing does not apply to information and 
documents that the Courts of Justice Act requires the 
Judicial Council to disclose or that have not been 
treated as confidential and were not prepared exclusively 
for the purpose of mediation or a Judicial Council 
meeting or hearing. 

subs. 49(26) 


AMENDMENTS TO THE FREEDOM OF 
INFORMATION AND PROTECTION OF 
PRIVACY ACT 


Section 65 of the Freedom of Information and Protection 
of Privacy Act is amended by adding the following 
subsections: 


(4) This Act does not apply to anything contained in 
a judge's performance evaluation under section 
51.11 of the Courts of Justice Act or to any information 
collected in connection with the evaluation. 


(5) This Act does not apply to a record of the Ontario 
Judicial Council, whether in the possession of 
the Judicial Council or of the Attorney General, 
if any of the following conditions apply: 


. The Judicial Council or its complaint subcommittee 
has ordered that the record or information in the 
record not be disclosed or made public. 


. The Judicial Council has otherwise determined 
that the record is confidential. 


. The record was prepared in connection with a 
meeting or hearing of the Judicial Council that was 
not open to the public. 
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ACCOMMODATION 
OF DISABILITIES 


APPLICATION FOR ORDER 


A provincial judge who believes that he or she 
is unable, because of a disability, to perform the 
essential duties of the office unless his or her needs 
are accommodated may apply to the Judicial Council 
for an order that such needs be accommodated. 
subs. 45.(1) 


DUTY OF JUDICIAL COUNCIL 


If the Judicial Council finds that a judge is unable, 
because of a disability, to perform the essential duties 
of office unless his or her needs are accommodated, it 
shall order that the judge’s needs be accommodated 
to the extent necessary to enable him or her to perform 
those duties. 

subs. 45.(2) 


UNDUE HARDSHIP 


Subsection 45.(2) does not apply if the Judicial 
Council is satisfied that making an order would 
impose undue hardship on the person responsible 
for accommodating the judge’ needs, considering 
the cost, outside sources of funding, if any, and 
health and safety requirements, if any. 

subs. 45.(3) 


GUIDELINES AND RULES OF PROCEDURE 


In dealing with applications under this section, the 
Judicial Council shall follow its guidelines and rules 
of procedures established under subsection 51.1(1). 

subs. 45.4(4) 


OPPORTUNITY TO PARTICIPATE 


The Judicial Council will not make an order to 
accommodate against a person under subsection 
45.(2) without ensuring that the person has had an 
opportunity to participate and make submissions. 
subs. 45.(5) 


ORDER BINDS THE CROWN 


The order made by the Judicial Council to accommodate 
a judge’s needs binds the Crown. 
subs. 45.(6) 


CHAIR FOR MEETING 


The Chief Justice of Ontario, or designate from the 
Court of Appeal, shall chair meetings held for the 
purposes of ordering accommodation. 

subs. 49.(8) 


CHAIR ENTITLED TO VOTE 


The chair is entitled to vote, and may cast a second 
deciding vote if there is a tie. 
subs. 49.(10) 


QUORUM FOR MEETING 


Eight members of the Judicial Council, including the 
chair, constitute a quorum for the purposes of dealing 
with an application for accommodation of disabilities. 
At least half the members present must be judges and 
at least four members present must be persons who 
are not judges. 

subs. 49.(13) 


EXPERT ASSISTANCE 


The Judicial Council may engage persons, including 
counsel, to assist it. 
subs. 49.(21) 


CONFIDENTIAL RECORDS 


The Judicial Council or a subcommittee may order 
that any information or documents relating to a 
mediation or a Council meeting or hearing that was 
not held in public are confidential and shall not be 
disclosed or made public. An order of non-disclosure 
may be made whether the information or documents 
are in the possession of the Judicial Council, the 
Attorney General or any other person. An order of non- 
disclosure cannot be made with respect to information 
and/or documents that the Courts of Justice Act 
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requires the Judicial Council to disclose or that have 
not been treated as confidential and were not prepared 
exclusively for the purposes of the mediation or 
Council meeting or hearing. 


subs. 49(24)(25) & (26) 


The Judicial Council shall establish and make public 
rules governing its own procedures, including guide- 
lines and rules of procedure for the purpose of the 
accommodation of disabilities. 


subs. 51.1(1) 


ACCOMMODATION ORDER 
AFTER A HEARING 


If, after a hearing into a complaint has been held, the 
Judicial Council finds that the judge who was the 
subject of the complaint is unable, because of a disability, 
to perform the essential duties of the office, but 
would be able to perform them if his or her needs 
were accommodated, the Council shall order that the 
judge’ needs be accommodated to the extent necessary 
to enable him or her to perform those duties. 

subs. 51.6(13) 


RULES OF PROCEDURE AND GUIDELINES 


The following are the rules of procedure and guide- 
lines established by the Ontario Judicial Council for 
the purpose of the accommodation of disabilities. 


APPLICATION IN WRITING 


An application for accommodation of disability by 
a judge shall be in writing and shall include the 
following information: - 


¢ a description of the disability to be accommodated; 


¢ a description of the essential duties of the judge's 
office for which accommodation is required; 


ea description of the item and/or service 
required to accommodate the judge’ disability; 


¢ a signed letter from a qualified doctor or other 
medical specialist (e.g., chiropractor, physio- 
therapist, etc.) supporting the judge’ application 
for accommodation; 


¢ the application and supporting materials are 
inadmissible, without the consent of the appli- 


cant, in any investigation or hearing, other 
than the hearing to consider the question of 
accommodation; 


* disclosure of the application and supporting 
materials by the Ontario Judicial Council to the 
public is prohibited without the consent of the 
applicant. 


ACCOMMODATION SUBCOMMITTEE 


On receipt of an application, the Council will convene 
a subcommittee of the Council composed of one judge 
and one lay member of the Council (an “accommodation 
subcommittee”). At its earliest convenience the 
accommodation subcommittee shall meet with the 
applicant and with any person against whom the 
accommodation subcommittee believes an order to 
accommodate may be required, and retain such 
experts and advice as may be required, to formulate 
and report an opinion to the Council in relation to 
the following matters: 


* the period of time that the item and/or service 
would be required to accommodate the judge's 
disability; 

* the approximate cost of the item and/or service 
required to accommodate the judge’ disability 
for the length of time the item and/or service is 
estimated to be required (i.e., daily, weekly, 
monthly, yearly). 


REPORT OF ACCOMMODATION SUBCOMMITTEE 


The report to the Council shall consist of all of the 
evidence considered by the accommodation subcom- 
mittee in formulating its view as to the costs of 
accommodating the applicant. 


If, after meeting with the applicant, the accommodation 
subcommittee is of the view that the applicant does 
not suffer from a disability, it shall communicate this 
fact to the Council in its report. 


INITIAL CONSIDERATION OF 
APPLICATION AND REPORT 


The Judicial Council shall meet, at its earliest conve- 
nience, to consider the application and the report of 
the accommodation subcommittee in order to determine 
whether or not the application for accommodation gives 
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rise to an obligation under the statute to accommodate 
the applicant short of undue hardship. 


THRESHOLD TEST FOR 
QUALIFICATION AS DISABILITY 


The Judicial Council will be guided generally by 
Human Rights jurisprudence relating to the definition 
of “disability” for the purposes of determining 
whether an order to accommodate is warranted. 


The Judicial Council will consider a condition to 
amount to a disability where it may interfere with the 
Judge’s ability to perform the essential functions of a 
judge's office. 


NOTIFICATION OF MINISTER 


If the Judicial Council is satisfied that the condition 
meets the threshold test for qualification as a disability 
and if the Judicial Council is considering making an 
order to accommodate same, then the Judicial 
Council shall provide a copy of the application for 
accommodation of disability together with the report 
of the accommodation subcommittee to the Attorney 
General, at its earliest convenience. The report of the 
accommodation subcommittee shall include all of 
the evidence considered by the accommodation sub- 
committee in formulating its view as to the costs of 
accommodating the applicant. 


SUBMISSIONS ON UNDUE HARDSHIP 


The Judicial Council will invite the Minister to make 
submissions, in writing, as to whether or not any 
order that the Council is considering making to 
accommodate a judge’ disability will cause “undue 
hardship” to the Ministry of the Attorney General or any 
other person affected by the said order to accommodate. 
The Judicial Council will view the Minister, or any 
other person against whom an order to accommodate 
may be made, as having the onus of showing that 
accommodating the applicant will cause undue hardship. 


In considering whether accommodation of the applicant 
will cause undue hardship, the Council will generally 
be guided by Human Rights jurisprudence relating to 


the question whether undue hardship will be caused, 
considering the cost, outside sources of funding, if 
any, and health and safety requirements, if any. 


TIME FRAME FOR RESPONSE 


The Judicial Council shall request that the Minister 
respond to its notice of the judge’s application for 
accommodation within thirty (30) calendar days of 
the date of receipt of notification from the Judicial 
Council. The Minister will, within that time frame, 
advise the Judicial Council whether or not the 
Minister intends to make any response to the application 
for accommodation. If the Minister does intend to 
respond, such response shall be made within sixty 
(60) days of the Minister's acknowledgement of the 
notice and advice that the Minister intends to 
respond. The Judicial Council will stipulate in its 
notice to the Minister that an order to accommodate 
will be made in accordance with the judge’ application 
and the Judicial Council’ initial determination in the 
absence of any submission or acknowledgement 
from the Minister. 


MEETING TO DETERMINE ORDER 
TO ACCOMMODATE 


After receipt of the Ministers submissions with 
respect to “undue hardship” or the expiration of the 
time period specified in its notice to the Minister, 
whichever comes first, the Ontario Judicial Council 
shall meet, at its earliest convenience, to determine 
the order it shall make to accommodate the judge's 
disability. The Judicial Council will consider the judge’s 
application and supporting material and submissions 
made, if any, regarding the question of “undue hardship”, 
before making its determination. 


COPY OF ORDER 


A copy of the order made by the Judicial Council to 
accommodate a judge's disability shall be provided to 
the judge and to any other person affected by the said 
order within ten (10) calendar days of the date of the 
decision being made. 
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SPECIAL CONSIDERATIONS 


FRENCH-SPEAKING COMPLAINANTS/JUDGES 
Complaints against provincially-appointed judges 
may be made in English or French. 

subs. 51.2(2) 


A hearing into a complaint by the Judicial Council shall 
be conducted in English, but a complainant or witness 
who speaks French or a judge who is the subject of a 
complaint and who speaks French is entitled, on request, 
to be given before the hearing, French translations of 
documents that are written in English and are to be 
considered at the hearing; to be provided with the 
assistance of an interpreter at the hearing; and to be 
provided with simultaneous interpretation into 
French of the English portions of the hearing. 

subs. 51.2(3) 


This entitlement to translation and interpretation 
extends to mediation and to the consideration of the 
question of compensation, if any. 

subs. 51.2(4) 


The Judicial Council may direct that a hearing or 
mediation of a complaint where a complainant or 
witness speaks French, or the complained-of judge 
speaks French, be conducted bilingually, if the 
Judicial Council is of the opinion that it can be properly 
conducted in that manner. 

subs. 51.2(5) 


A directive under subsection (5) may apply to a part of 
the hearing or mediation and, in that case, subsections 
(7) and (8) below apply with necessary modifications. 

subs. 51.2(6) 


In a bilingual hearing or mediation, 


a) oral evidence and submissions may be given 
or made in English or French, and shall be 
recorded in the language in which they are 
given or made; 


b) documents may be filed in either language; 


c) in the case of a mediation, discussions may 
take place in either language; 


d) the reasons for a decision or the mediator’s 
report, as the case may be, may be written in 
either language. 

subs. 51.2(7) 


In a bilingual hearing or mediation, if the complainant 
or the judge complained-of does not speak both 
languages, he or she is entitled, on request, to have 
simultaneous interpretation of any evidence, submissions 
or discussions spoken in the other language and 
translation of any document filed or reasons or report 
written in the other language. 

subs. 51.2(8) 


COMPLAINTS AGAINST CHIEF JUSTICE ET AL 


If the Chief Justice of the Ontario Court of Justice is 
the subject of a complaint, the Chief Justice of 
Ontario shall appoint another judge of the Court of 
Justice to be a member of the Judicial Council instead 
of the Chief Justice of the Ontario Court of Justice 
until the complaint is finally disposed of. The 
Associate Chief Justice appointed to the Judicial 
Council shall chair meetings and hearings of the 
Judicial Council instead of the Chief Justice of the 
Ontario Court of Justice and appoint temporary 
members of the Judicial Council until the complaint 
against the Chief Justice of the Ontario Court of 
Justice is finally disposed of. 

subs. 50(1)(a) and (b) 


Any reference of the complaint that would otherwise 
be made to the Chief Justice of the Ontario Court of 
Justice (by a complaint subcommittee after its inves- 
tigation, by the Judicial Council or a review panel 
thereof after its review of a complaint subcommittee’s 
report or referral or by the Judicial Council after 
mediation), shall be made to the Chief Justice of the 
Superior Court of Justice instead of the Chief Justice 
of the Ontario Court of Justice, until the complaint 
against the Chief Justice of the Ontario Court of 
Justice is finally disposed of. 

subs. 50(1)(c) 


If the Chief Justice of the Ontario Court of Justice is 
suspended pending final disposition of the complaint 
against him or her, any complaints that would other- 
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wise be referred to the Chief Justice of the Ontario 
Court of Justice shall be referred to the Associate 
Chief Justice appointed to the Judicial Council until 
the complaint against the Chief Justice of the Ontario 
Court of Justice is finally disposed of. 

subs. 50(2)(a) 


If the Chief Justice of the Ontario Court of Justice is 
suspended pending final disposition of the complaint 
against him or her, annual approvals that would other- 
wise be granted or refused by the Chief Justice of the 
Ontario Court of Justice shall be granted or refused by 
the Associate Chief Justice appointed to the Judicial 
Council until the complaint against the Chief Justice 
of the Ontario Court of Justice is finally disposed of. 

subs. 50(2)(b) 


If either the Associate Chief Justice or Regional 
Senior Justice appointed to the Judicial Council is the 
subject of a complaint, the Chief Justice of the 
Ontario Court of Justice shall appoint another judge 
of the Ontario Court of Justice to be a member of the 
Judicial Council instead of the Associate Chief Justice 
or Regional Senior Justice, as the case may be, until 
the complaint against the Associate Chief Justice, or 
Regional Senior Justice appointed to the Judicial 
Council, is finally disposed of. 

subs. 50(3) 


COMPLAINTS AGAINST 
SMALL CLAIMS COURT JUDGES 


Subsection 87.1(1) of the Courts of Justice Act applies 
to provincially-appointed judges who were assigned 
to the Provincial Court (Civil Division) immediately 
before September 1, 1990, with special provisions. 


by a provincially-appointed judge who was 
assigned to the Provincial Court (Civil Division) 
immediately before September 1, 1990. The 
Chief Justice of the Ontario Court of Justice shall 
determine which judge is to be replaced and the 
Chief Justice of the Superior Court of Justice 
shall designate the judge who is to replace that 
judge. 


2. Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice, rather than to 
the Chief Justice of the Ontario Court of Justice. 

3. Complaint subcommittee recommendations with 


respect to interim suspension shall be made to the 
appropriate Regional Senior Justice of the Superior 
Court of Justice, to whom subsections 51.4(10) 
and (11) apply, with necessary modifications. 
subs. 87.1(4) 


COMPLAINTS AGAINST MASTERS 


Subsection 87.(3) of the Courts of Justice Act states 
that sections 44 to 51.12 applies to masters, with 
necessary modifications, in the same manner as to 
provincially-appointed judges. 


COMPLAINTS 


When the Judicial Council deals with a complaint 
against a master, the following special provisions apply: 


1. One of the members of the Judicial Council who 
is a provincially-appointed judge shall be 
replaced by a master. The Chief Justice of the 
Ontario Court of Justice shall determine which 
judge is to be replaced and the Chief Justice of 
the Superior Court of Justice shall designate the 


judge who is to replace that judge. 


COMPLAINTS 2. Complaints shall be referred to the Chief Justice 
When the Judicial Council deals with a complaint of the Superior Court of Justice, rather than to 
against a provincially-appointed judge who was the Chief Justice of the Ontario Court of Justice. 
assigned to the Provincial Court (Civil Division) 3. Complaint subcommittee recommendations with 
immediately before September I, 1990, the following respect to interim suspension shall be made to the 
special provisions apply: appropriate Regional Senior Justice of the Superior 
1. One of the members of the Judicial Council who Court of Justice, to whom subsections 51.4(10) 

is a provincially-appointed judge shall be replaced and (11) apply, with necessary modifications. 
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ADMINISTRATIVE MATTERS 


INTAKE/OPENING COMPLAINT FILES: 


* Where a complaint is made orally by a person 
intending to make a complaint to the Judicial 
Council or a member acting in their capacity as a 
member of the Judicial Council thereof, the person 
making the allegation shall be encouraged to make 
the complaint in writing. If such person does not 
within 10 days of making the allegation tender a 
written complaint to the Council, the Registrar 
shall, on consultation with legal counsel and the 
Judicial Council member to whom the allegation 
was made, set out the particulars of the complaint 
in writing. Such written summary of the allegation 
shall be forwarded by registered mail to the person 
making the allegation, if he or she can be located, 
along with a statement that the allegation as 
summarized will become the complaint on the 
basis of which the conduct of the provincially- 
appointed judge in question will be evaluated. On 
the tenth day after the mailing of such summary, 
and in the absence of any response from the person 
making the allegation, the written summary shall be 
deemed to be a complaint alleging misconduct 
against the provincially-appointed judge in question. 


if the complaint is within the jurisdiction of the OJC 
(any provincially-appointed judge or master — full- 
time or part-time) a complaint file is opened and 
assigned to a two-member complaint subcommittee 
for review and investigation (complaints that are 
outside the jurisdiction of the OJC are referred to 
the appropriate agency) 


the Registrar will review each letter of complaint 
upon receipt and if it is determined that a file will 
be opened and assigned, the Registrar will determine 
whether or not it is necessary to order a transcript 
and/or audiotape for review by the complaint sub- 
committee and, if so, will direct the Assistant 
Registrar to order same. 


the complaint is added to the tracking form, a 
sequential file number is assigned, a letter of 
acknowledgement is sent to the complainant 
within a week of his or her letter being received, 
page one of the complaint intake form is completed 


and a letter to the complaint subcommittee members, 
together with the Registrar's recommendations regard- 
ing the file, if any, is prepared. Copies of all materials 
are placed in the office copy and each members 
copy of the complaint file. 


Status reports on all open complaint files — with 
identifying information removed — is provided to each 
member of the OJC at each of its regular meetings. 


COMPLAINT SUBCOMMITTEES: 


Complaint subcommittee members endeavour to 
review the status of all opened files assigned to them 
on receipt of their status report each month and take 
whatever steps are necessary to enable them to submit 
the file to the OJC for review at the earliest possible 
opportunity. 


A letter advising the complaint subcommittee members 
that they have had a new case assigned to them is 
sent to the complaint subcommittee members, for 
their information, within a week of the file being 
opened and assigned. The complaint subcommittee 
members are contacted to determine if they want 
their copy of the file delivered to them or kept in 
their locked filing cabinet drawer in the OJC office. If 
files are delivered, receipt of the file by the member is 
confirmed. Complaint subcommittee members may 
attend at the OJC office to examine their files during 
regular office hours. 


Complaint subcommittee members will endeavour to 
review and discuss their assigned files within a month 
of receipt of the file. All material (transcripts, audio- 
tapes, court files, etc.) which a complaint subcommittee 
wishes to examine in relation to a complaint will be 
obtained on their behalf by the Registrar, and not by 
individual complaint subcommittee members. 


Given the nature of the complaint, the complaint 
subcommittee may instruct the Registrar to order a 
transcript of evidence, or the tape recording of evidence, 
as part of their investigation. If necessary, the complainant 
is contacted to determine the stage the court proceeding 
is in before a transcript is ordered. The complaint 
subcommittee may instruct the Registrar to hold the 
file in abeyance until the matter before the courts is 
resolved. 
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If a complaint subcommittee requires a response 
from the judge, the complaint subcommittee will 
direct the Registrar to ask the judge to respond to a 
specific issue or issues raised in the complaint. A 
copy of the complaint, the transcript (if any) and all 
of the relevant materials on file will be provided to 
the judge with the letter requesting the response. A 
judge is given thirty days from the date of the letter 
asking for a response, to respond to the complaint. If 
a response is not received within that time, the complaint 
subcommittee members are advised and a reminder 
letter is sent to the judge by registered mail. If no 
response is received within ten days from the date of 
the registered letter, and the complaint subcommittee 
is satisfied that the judge is aware of the complaint 
and has full particulars of the complaint, they will 
proceed in the absence of a response. Any response 
made to the complaint by the subject judge at this 
stage of the procedure is deemed to have been made 
without prejudice and may not be used at a hearing. 


Transcripts and/or audiotapes of evidence and 
responses from judges to complaints are sent to com- 
plaint subcommittee members by courier, unless the 
members advise otherwise. 


A complaint subcommittee may invite any party or 
witness to meet or communicate with it during its 
investigation. 


The OJC secretary transcribes letters of complaint that 
are handwritten and provides secretarial assistance and 
support to members of the complaint subcommittee, 
as required. 


A complaint subcommittee may direct the Registrar 
to retain or engage persons, including counsel, to assist 
it in its investigation of a complaint. 

subs. 51.4(5) 


One member of each complaint subcommittee will 
be responsible to contact the Assistant Registrar by 
a specified deadline prior to each scheduled OJC 
meeting to advise what files, if any, assigned to the 
complaint subcommittee are ready to be reported to 
a review panel. The complaint subcommittee will 
also provide a legible, fully completed copy of pages 


2 and 3 of the complaint intake form for each file 
which is ready to be reported and will advise as to 
what other file material, besides the complaint, 
should be copied from the file and provided to the 
members of the review panel for their consideration. 
No information that could identify either the 
complainant or the judge who is the subject of the 
complaint will be included in the material provided 
to the review panel members. 


At least one member of a complaint subcommittee 
shall be present when the subcommittee’s report is 
made to a review panel. Complaint subcommittee 
members may also attend by teleconference when 
necessary. 


REVIEW PANELS: 


The chair of the review panel shall ensure that at least 
one copy of the relevant page of the complaint intake 
form is completed and provided to the Registrar at 
the conclusion of the review panel hearing. 


MEETING MATERIALS: 


All material prepared for meetings of the Ontario 
Judicial Council are confidential and shall not be 
disclosed or made public. 


When a complaint subcommittee has indicated that 
it is ready to make a report to a review panel, the 
Registrar will prepare and circulate a draft case sum- 
mary and a draft letter to the complainant to the 
members of the complaint subcommittee making the 
report and the members of the review panel assigned 
to hear the complaint subcommittee’ report. The draft 
case summary and draft letter to the complainant will 
be circulated to the members for their review at least 
a week prior to the date of the scheduled Judicial 
Council meeting. Amendments to the draft case 
summary and the draft letter to the complainant may 
be made after discussion by the Judicial Council 
members at the meeting held to consider the 
complaint subcommittee’ recommendation on indi- 
vidual complaint files. 
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The draft and final case summary and the draft letter 
to the complainant which is submitted for approval 
will not contain any information which would 
identify either the complainant or the subject judge. 


A copy of the final case summary is filed in every 
closed complaint file together with a copy of the final 
letter to the complainant advising of the disposition 
of the complaint. 


NOTICE OF DECISION - 
NOTIFICATION OF PARTIES: 


After the draft letter to the complainant has been 
approved, by the investigating complaint subcom- 
mittee and the review panel, it is prepared in final 
form and sent to the complainant. 


Complainants, in cases where their complaint is 
dismissed, are given notice of the decision of the 
OJC, with reasons, as required by subsection 51.4(2) 
of the Courts of Justice Act. 


The OJC has distributed a waiver form for all judges 
to sign and complete, instructing the OJC of the 
circumstances in which an individual judge wishes to be 
advised of complaints made against them, which are 
dismissed. The OJC has also distributed an address 
form for all judges to sign and complete, instructing 
the OJC of the address to which correspondence 
about complaint matters should be sent. 


Judges who had been asked for a response to the 
complaint, or who, to the knowledge of the OJC are 
otherwise aware of the complaint, will be contacted by 
telephone after the complaint has been dealt with and 
advised of the decision of the OJC. A letter confirming 
the disposition of the complaint will also be sent to 
the judge, in accordance with his/her instructions. 


CLOSING FILES: 


Once the parties have been notified of the OJCs 
decision, the original copy of the complaint file is 
marked “closed” and stored in a locked filing cabinet. 
Complaint subcommittee members return their 
copies of the file to the Registrar to be destroyed or 
advise, in writing, that they have destroyed their 
copy of the complaint file. If a member's copy of the 
complaint file, or written notice of the file’s destruction, 
is not received within two weeks after the review 
panel meeting, OJC staff will contact the complaint 
subcommittee member, to remind him or her to 
destroy his or her copy of the complaint file, and provide 
written notice, or arrange to have the file returned to 
the OJC, by courier, for shredding. 
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ONTARIO COURT OF JUSTICE 
CONTINUING EDUCATION PLAN 


The Continuing Education Plan for the Ontario Court 
of Justice has the following goals: 


1. Maintaining and developing professional competence. 
2. Maintaining and developing social awareness. 


3. Encouraging personal growth. 


The Plan provides each judge with an opportunity of 
having approximately ten days of continuing educa- 
tion per calendar year dealing with a wide variety of 
topics, including substantive law, evidence, Charter of 
Rights, skills training and social context. While many 
of the programs attended by the judges of the Ontario 
Court of Justice are developed and presented by the 
judges of the Court themselves, frequent use is made of 
outside resources in the planning and presentation of 
programs. Lawyers, government and law enforcement 
officials, academics, and other professionals have 
been used extensively in most education programs. 
In addition, judges are encouraged to identify and 
attend external programs of interest and benefit to 
themselves and the Court. 


EDUCATION SECRETARIAT 


The coordination of the planning and presentation of 
education programs is assured by the Education 
Secretariat. The composition of the Secretariat is as 
follows: the Chief Justice as Chair (ex officio), four 
judges nominated by the Chief Justice and four 
judges nominated by the Ontario Conference of 
Judges. The Ontario Court of Justice’s research coun- 
sel serve as consultants. The Secretariat meets 
approximately four times per year to discuss matters 
pertaining to education and reports to the Chief 
Justice. The mandate and goals of the Education 
Secretariat are as follows: 


The Education Secretariat is committed to the 
importance of education in enhancing professional 
excellence. 


It is the mandate of the Education Secretariat to pro- 
mote educational experiences that encourage judges 
to be reflective about their professional practices, to 
increase their substantive knowledge, and to engage 
in ongoing, lifelong and self-directed learning. 


To meet the needs of an independent judiciary, the 
Education Secretariat will: 


e Promote education as a way to encourage 
excellence; and 


¢ Support and encourage programs which main- 
tain and enhance social, ethical and cultural 
sensitivity. 


The goals of the Education Secretariat are: 


1. To stimulate continuing professional and personal 
development; 


2. To ensure that education is relevant to the 
needs and interests of the provincial judiciary; 


3.To support and encourage programs that 
maintain high levels of competence and 
knowledge in matters of evidence, procedure 
and substantive law; 


. To increase knowledge and awareness of com- 

munity and social services structures and 
resources that may assist and complement 
educational programs and the work of the 
courts; 


5. To foster the active recruitment and involvement 
of the judiciary at all stages of program 
conceptualization, development, planning, 
delivery and evaluation; 


6. To promote an understanding of judicial 
development; 


7. To facilitate the desire for life-long learning 
and reflective practices; 
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8. To establish and maintain structures and sys- 
tems to implement the mandate and goals of 
the Secretariat; and 


9. To evaluate the educational process and programs. 


The Education Secretariat provides administrative 
and logistical support for the education programs 
presented within the Ontario Court of Justice. In 
addition, all education program plans are presented 
to and approved by the Education Secretariat as the 
Secretariat is responsible for the funding allocation 
for education programs. 


The current education plan for judges of the Ontario 
Court of Justice is divided into two parts; 


1. First Yéar Education, 


2. Continuing Education. 


PaALiks JAY EAR EDUGATION 


Each judge of the Ontario Court of Justice is pro- 
vided with certain texts and materials upon appoint- 
ment including: 
* Commentaries on Judicial Conduct 
(Canadian Judicial Council) 


¢ Martin’s Criminal Code 


* Family Law Statutes of the Ontario Court of 
Justice 


* The Conduct of a Trial 

* Judge’s Manual 

° Family Law Manual 

* Rules of the Ontario Court of Justice in Criminal 
Proceedings 

° Writing Reasons 


* Ethical Principles for Judges 
(Canadian Judicial Council) 


The Ontario Court of Justice organizes a one-day 
education program for newly appointed judges 
shortly after their appointment which deals with 
practical matters relating to the transition to the 
bench, including judicial conduct and judicial ethics, 
courtroom demeanour and behaviour, available 


resources, etc. This program is presented at the 
Office of the Chief Justice twice a year. 


Upon appointment, each new judge is assigned by 
the Chief Justice to one of the seven regions of the 
Province. The Regional Senior Judge for that region is 
then responsible for assigning and scheduling the 
new judge within the region. Depending on the new 
judge’s background and experience at the time of 
appointment, the Regional Senior Judge will assign 
the newly-appointed judge for a period of time (usually 
several weeks prior to swearing-in) to observe senior, 
more experienced judges and/or specific courtrooms. 
During this period, the new judge sits in the courtroom, 
attends in chambers with experienced judges and has 
an ‘opportunity to become familiar with their new 
responsibilities. 


During the first year following appointment, or so 
soon thereafter as is possible, new judges attend the 
New Judges’ Training Program presented by the 
Canadian Association of Provincial Court judges 
(CAP CI) at Garling Lake: inthe Province of 
Quebec. This intensive one-week program is practical 
in nature and is oriented principally to the area of 
criminal law, with some reference to areas of family 
law. Judges in the first year of appointment are also 
encouraged to attend all education programs relating 
to their field(s) of specialization presented by the 
Ontario Court of Justice (These programs are outlined 
under the heading “Continuing Education”). 


Each judge at the time of appointment is invited to 
participate in a mentoring program which has been 
developed within the Ontario Court of Justice by the 
Ontario Conference of Judges. New judges also have 
the opportunity (as do all judges) to discuss matters 
of concern or interest with their peers at any time. 


All judges from the date of their appointment have 
equal access to a number of resources that impact 
directly or indirectly upon the work of the Ontario 
Court of Justice, including legal texts, case reporting 
services, the Ontario Court of Justice Research 
Centre (discussed below), computer courses and 
courses in Quicklaw (a computer law database and 
research facility). 
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2. CONTINUING EDUCATION 


Continuing education programs presented to judges 
of the Ontario Court of Justice are of two types; 


1) Programs presented by the Ontario Conference of 
Judges usually of particular interest to judges in 
the fields of criminal or family law respectively; 


2) Programs presented by the Education Secretariat. 


I. PROGRAMS PRESENTED BY THE 

ONTARIO CONFERENCE OF JUDGES 
The programs presented by the Ontario Conference of 
Judges constitute the Core Program of the Ontario 
Court of Justice education programming. The Ontario 
Conference of Judges has two Education Committees 
(criminal and family) composed of a number of judges, 
one of whom is normally designated as the education 
chair. These committees meet as required and work 
throughout the year on the planning, development and 
presentation of the core education programs. 


The Ontario Conference of Judges presents three 
education programs in the area of family law, one 
each in January (the Judicial Development 
Institute), May (in conjunction with the Annual 
meeting of the Court) and September. Generally 
speaking, the principal topics are a) Child 
Welfare, and b) Family Law (custody, access and 
support). Additional topics involving § skills 
development, case management, legislative 
changes, social context and other areas are incor- 
porated as the need arises. Each program is of 
two to three days duration and is open to any 
judge who spends a significant amount of his or 
her time presiding over family law matters. 


There are also two major criminal law programs 
presented each year. 


a) A three-day Regional Seminar is organized in 
October and November of each year at four 


the annual meeting of the Court. All judges pre- 
siding in criminal law courts are entitled and 
encouraged to attend these seminars. 


In 1998, the Ontario Conference of Judges assumed 
responsibility for the University Education Program 
which was traditionally a program either of the Chief 
Justice’s Office or of the Education Secretariat. This 
program takes place over a five-day period in the 
spring in a university or similar setting. It provides an 
opportunity for approximately 30 — 35 judges to deal 
in depth with criminal law education topics in a 
more academic context. 


Il. SECRETARIAT PROGRAMS 


The programs that are planned and presented by the 
Education Secretariat tend to deal with subject mat- 
ter that is neither predominantly criminal nor family, 
or that can be presented on more than one occasion 
to different groups of judges. 


1. JUDGMENT WRITING: This two-day seminar is 
presented to a group of approximately 10 judges 
at a time as funding permits. Lately two seminars 
have been presented in February of each year at 
the Office of the Chief Justice by Professor 
Edward Berry of the University of Victoria. 


In the 1997/98 fiscal year the Education 
Secretariat contracted with Professor Berry to 
prepare a text in judgment writing for all judges 
of the Court. That text has now been prepared 
and distributed to all judges of the Court and is 
now in its second edition. 


2. PRE-RETIREMENT SEMINARS: Intended to 
assist judges in their retirement planning 
(together with their spouses), this two and one- 
half day program deals with the transition from 
the bench to retirement and is presented in 
Toronto whenever numbers warrant. 


; , 3. JUDICIAL COMMUNICATION PROGRAM. In 
regional locations. These seminars customarily ; 
; March, 1998, the Ontario Court of Justice 
focus on areas of sentencing and the law of evidence, ; 
retained the services of Professor Gordon 
although a variety of other topics may also be ; 
2.9 Zimmerman together with Professor Alayne 
included. Similar programs are presented in each aoe. 
. j Casteel of the University of Nevada to present a 
of the four regional locations. = Beck: 
training program on Judicial Communication. 
b) A two and a half day education seminar is pre- The program involved directed activities and dis- 
sented in the month of May in conjunction with 
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cussion on verbal and non-verbal communications, 
listening and related problems. Individual judges 
were videotaped and their communication tech- 
niques were critiqued in the course of the program. 
The program, which was presented to 25 Ontario 
Court of Justice judges, was intended to serve as a 
pilot project for future seminars on judicial commu- 
nication, which will be presented as funding and 
scheduling permits. The Secretariat put on the first of 
these seminars in March, 2000. It was attended by 16 
judges of the Ontario Court of Justice and 2 from the 
Canadian Association of Provincial Court Judges who 
were invited to observe and participate in order to 
assess the program for use in other provinces. This 
program was organized, developed and presented by 
Professor Neil Gold and his associate Frank Borowicz 
who adapted the pilot project to the specific role of a 
trial judge in a Canadian court. 


we SOCIAL CONTEXT PROGRAMS; The Ontario 
Court of Justice has presented significant pro- 
grams dealing with social context. The first such 
program, entitled Gender Equity, was presented 
in the fall of 1992. That program used profes- 
sional and community resources in its planning 
and presentation phases. A number of Ontario 
Court of Justice judges were trained as facilitators 
for the purposes of the program during the plan- 
ning process, which lasted over 12 months. 
Extensive use was made of videos and printed 
materials which form a permanent reference. The 
facilitator model has since been used in a number 
of Ontario Court of Justice Education Programs. 


The Court undertook its second major social 
context program, presented to all of its judges, in 
May 1996. The program, entitled The Court in an 
Inclusive Society, was intended to provide infor- 
mation about the changing nature of our society, 
to determine the impact of the changes and to 
equip the Court to respond better to those 
changes. A variety of pedagogical techniques 
including large and small group sessions were 
used in the course of the program. A group of 
judge facilitators were specifically trained for this 
program which was presented following significant 
community consultation. 


In September 2000 the Ontario Conference of Judges 
and the Canadian Association of Provincial Court 
Judges met in Ottawa for a combined conference 
which covered, inter alia, poverty issues and, in addition, 
issues related to aboriginal justice. 


As part of the Court’s commitment to social context 
education, the Ontario Conference of Judges has 
created an ad hoc equality committee to ensure that 
social context issues are included and addressed on 
an on-going basis in the education programs of the 
associations. 


Ill. EXTERNAL EDUCATION PROGRAMS 


1. FRENCH-LANGUAGE COURSES: Judges of the 
Ontario Court of Justice who are proficient in 
French may attend courses presented by the 
Office of the Commissioner for Federal Judicial 
Affairs. The frequency and duration of the 
courses are determined by the judge’ level of 
proficiency. The purpose of the courses is to 
assure and to maintain the French language 
proficiency of those judges who are called upon 
to preside over French language matters in the 
Ontario Court of Justice. There are two levels of 
courses: (a) Terminology courses for francophone 
judges; (b) Terminology courses for anglophone 
(bilingual) judges. 


2. OTHER EDUCATIONAL PROGRAMS: Judges of 
the Ontario Court of Justice are encouraged to 
pursue educational interests by attending educa- 
tion programs presented by other organizations 
and associations including: 


e Canadian Association of Provincial 
Court Judges 


¢ National Judicial Institute 
e Federation of Law Societies: Criminal 


e (Substantive Law/Procedure/Evidence) 
& Family Law 


¢ International Association of Juvenile 
and Family Court Magistrates 


¢ Canadian Bar Association 
¢ Criminal Lawyers’ Association 


¢ Advocate’s Society Conference 
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e Ontario Association for Family 
Mediation/Mediation Canada 


¢ Canadian Institute for the 
Administration of Justice 


¢ International Association of Women Judges 
(Canadian Chapter) 


¢ Ontario Family Court Clinic Conference 
¢ Canadian Institute for Advanced Legal Studies 


The process involves an application by a judge to 
attend such programs, a peer selection commit- 
tee, and a program appraisal. This program 
depends upon available funding as determined 
by the Education Secretariat on an annual basis. 


The Education Secretariat has however established 
a Conference Attendance Committee to consider 
applications by individuals judges for funding to 
attend conferences/seminars/programs other 
than those presented by the Ontario Court of 
Justice. Funding, when provided, is usually less 
than 100% since it is designed to provide 
supplementary assistance to judges who are 
prepared to commit some of their own resources 
to attend. 


COMPUTER COURSES: The Ontario Court of 
Justice, through a tendered contract with a training 
vendor previously organized a series of computer 
training courses for judges of the Ontario Court 
of Justice. These courses were organized accord- 
ing to skill level and geographic location and pre- 
sented at different times throughout the 
Province. Judges typically attended at the offices 
of the training vendor for courses in computer 
operation, word-processing and data storage and 
retrieval. Other courses were and are presented 
in the use of Quicklaw (the computer law data- 
base and research facility). 


As the Desktop Computer Implementation 
(D.C.I.) Project and the Integrated Justice Project 
were implemented across the justice system in 
Ontario, starting in the summer of 1998, com- 
puter training for judges was significantly 
increased by the Project in order to ensure appro- 
priate levels of computer literacy for all members 
of the Court. 
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NATIONAL JUDICIAL INSTITUTE (NJ.L.): The 
Ontario Court of Justice through its Education 
Secretariat makes a financial contribution to the 
operation of the National Judicial Institute. The 
NJ.1., based in Ottawa, sponsors a number 
of education programs across the country for 
federally and provincially appointed judges. 
Individual judges have attended and will continue 
to attend N J.I. programs in the future, depending 
on location and subject matter. The Chief Justice 
is a member of the Board of the N J.L. 


The Ontario Court of Justice has entered into a 
joint venture with the N.J.I. which resulted in the 
hiring of an Education Director for the Ontario 
Court of Justice who is also responsible for the 
coordination and development of programs for 
Provincial judges in other provinces. 


OTHER EDUCATIONAL RESOURCES 


JUDICIAL RESEARCH CENTRE: Judges of the 
Ontario Court of Justice have access to the 
Ontario Court of Justice Research Centre located 
at Old City Hall in Toronto. The Research Centre, 
a law library and computer research facility, is 
staffed by two research counsel together with sup- 
port staff and is accessible in person, by telephone, 
E-mail or fax. The Research Centre responds to 
specific requests from judges for research and, in 
addition, provides updates with respect to legis- 
lation and relevant case law through its regular 
publication ‘Items of Interest’. 


RECENT DEVELOPMENTS: The Honourable 
Mr. Justice lan MacDonnell also provides all 
interested judges of the Ontario Court of Justice 
with his summary and comments on current 
criminal law decisions of the Ontario Court of 
Appeal and of the Supreme Court of Canada in a 
publication entitled ‘Recent Developments’. 


SELF-FUNDED LEAVE: In order to provide 
access to educational opportunities that fall outside 
the parameters of regular judicial education 
programs, the Ontario Court of Justice has devel- 
oped a self-funded leave policy that allows 
judges to defer income over a period of years in 
order to take a period of self-funded leave of up 
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to twelve months. Prior approval is required for such 
leave and a peer review committee reviews the appli- 
cations in selecting those judges who will be autho- 
rized to take such leave. 


4. REGIONAL MEETINGS: The current seven regions 
of the Court have annual regional meetings. While 
these meetings principally provide an opportunity 
to deal with regional administrative/management 
issues, some also have an educational component. 
Such is the case, for example, with the northern 
regional meeting in which judges of the 
Northeast and Northwest Regions meet together 
and deal with educational issues of special inter- 
est to the north, such as judicial isolation, travel 
and aboriginal justice. 


5. In addition to the educational programs outlined 
above, the fundamental education of judges 
continues to be self-directed and is effected inter 
alia through continuing peer discussions and 
individual reading and research. 
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APPENDIX-D 


COURTS OF JUSTICE ACT 
CHAPTER C.43 
ONTARIO JUDICIAL COUNCIL 


The following excerpt from the Courts of Justice Act, c.43 should not be relied 
on as the authoritative text. The authoritative text is set out in the official 
volumes and in office consolidations printed by Publications Ontario. 


COURTS OF JUSTICE ACT 
CHAPTER C.43 
ONTARIO JUDICIAL COUNCIL 


SECTION 49 


JUDICIAL COUNCIL 

49. (1) The Ontario Judicial Council is continued under 
the name Ontario Judicial Council in English and Conseil de 
la magistrature de l'Ontario in French. 


COMPOSITION 

(2) The Judicial Council is composed of, 

(a) the Chief Justice of Ontario, or another judge of the 
Court of Appeal designated by the Chief Justice; 

(b) the Chief Justice of the Ontario Court of Justice, 
or another judge of that division designated by 
the Chief Justice, and the Associate Chief Justice 
of the Ontario Court of Justice; 

(c) a regional senior judge of the Ontario Court of 
Justice, appointed by the Lieutenant Governor in 
Council on the Attorney General's recommendation; 

(d) two judges of the Ontario Court of Justice, 
appointed by the Chief Justice; 

(e) the Treasurer of The Law Society of Upper 
Canada, or another bencher of the Law Society 
who is a lawyer, designated by the Treasurer; 

(f) alawyer who is not a bencher of The Law Society 
of Upper Canada, appointed by the Law Society; 

(g) four persons who are neither judges nor lawyers, 


appointed by the Lieutenant Governor in Council 
on the Attorney General's recommendation. 


TEMPORARY MEMBERS 


(3) The Chief Justice of the Ontario Court of Justice may 
appoint a judge of that division to be a temporary member 
of the Judicial Council in the place of another provincial 
judge, for the purposes of dealing with a complaint, if the 
requirements of subsections (13), (15), (17), (19) and (20) 
cannot otherwise be met. 


CRITERIA 


(4) In the appointment of members under clauses 
(2) (d), (f) and (g), the importance of reflecting, in the 
composition of the Judicial Council as a whole, Ontario's 
linguistic duality and the diversity of its population and 
ensuring overall gender balance shall be recognized. 


TERM OF OFFICE 


(5) The regional senior judge who is appointed under 
clause (2) (c) remains a member of the Judicial Council until 
he or she ceases to hold office as a regional senior judge. 


Same 

(6) The members who are appointed under clauses 
(2) (d), (f) and (g) hold office for four-year terms and shall 
not be reappointed. 


STAGGERED TERMS 


(7) Despite subsection (6), one of the members first 
appointed under clause (2) (d) and two of the members 
first appointed under clause (2) (g) shall be appointed to 
hold office for six-year terms. 


CHAIR 


(8) The Chief Justice of Ontario, or another judge of 
the Court of Appeal designated by the Chief Justice, shall 
chair the meetings and hearings of the Judicial Council 
that deal with complaints against particular judges and its 
meetings held for the purposes of section 45 and subsection 
ATS) 


Same 

(9) The Chief Justice of the Ontario Court of Justice, or 
another judge of that division designated by the Chief Justice, 
shall chair all other meetings and hearings of the Judicial 
Council. 


Same 
(10) The chair is entitled to vote, and may cast a second 
deciding vote if there is a tie. 


OPEN AND CLOSED HEARINGS AND MEETINGS 


(11) The Judicial Councils hearings and meetings under 
sections 51.6 and 51.7 shall be open to the public, unless sub- 
section 51.6 (7) applies; its other hearings and meetings may 
be conducted in private, unless this Act provides otherwise. 


VACANCIES 


(12) Where a vacancy occurs among the members 
appointed under clause (2) (d), (f) or (g), a new member 
similarly qualified may be appointed for the remainder of 
the term. 
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QUORUM 


(13) The following quorum rules apply, subject to 
subsections (15) and (17): 


1. Eight members, including the chair, constitute 
a quorum. 


2. At least half the members present must be 
judges and at least four must be persons who 
are not judges. 


REVIEW PANELS 


(14) The Judicial Council may establish a panel for the 
purpose of dealing with a complaint under subsection 51.4 
(17) or (18) or subsection 51.5 (8) or (10) and considering 
the question of compensation under section 51.7, and the 
panel has all the powers of the Judicial Council for that 
purpose. 


Same 
(15) The following rules apply to a panel established 
under subsection (14): 


1. The panel shall consist of two provincial judges 
other than the Chief Justice, a lawyer and a person 
who is neither a judge nor a lawyer. 


2. One of the judges, as designated by the Judicial 
Council, shall chair the panel. 


3. | Four members constitute a quorum. 


HEARING PANELS 


(16) The Judicial Council may establish a panel for 
the purpose of holding a hearing under section 51.6 and 
considering the question of compensation under section 
51.7, and the panel has all the powers of the Judicial 
Council for that purpose. 


Same 
(17) The following rules apply to a panel established 
under subsection (16): 


1. Half the members of the panel, including the 
chair, must be judges, and half must be persons 
who are not judges. 


2. At least one member must be a person who is 
neither a judge nor a lawyer. 


3. The Chief Justice of Ontario, or another judge of 
the Court of Appeal designated by the Chief 
Justice, shall chair the panel. 


4. Subject to paragraphs 1, 2 and 3, the Judicial 
Council may determine the size and composition 
of the panel. 


5. All the members of the panel constitute a quorum. 


CHAIR 


(18) The chair of a panel established under subsection 
(14) or (16) is entitled to vote, and may cast a second 
deciding vote if there is a tie. 


PARTICIPATION IN STAGES OF PROCESS 


(19) The members of the subcommittee that investigated 
a complaint shall not, 


(a) deal with the complaint under subsection 51.4 
(17) or (18) or subsection 51.5 (8) or (10): or 


(b) participate in a hearing of the complaint under 
section 51.6. 


Same 

(20) The members of the Judicial Council who dealt 
with a complaint under subsection 51.4 (17) or (18) or 
subsection 51.5 (8) or (10) shall not participate in a hearing 
of the complaint under section 51.6. 


EXPERT ASSISTANCE 


(21) The Judicial Council may engage persons, 
including counsel, to assist it. 


SUPPORT SERVICES 


(22) The Judicial Council shall provide support services, 
including initial orientation and continuing education, to 
enable its members to participate effectively, devoting 
particular attention to the needs of the members who are 
neither judges nor lawyers and administering a part of its 
budget for support services separately for that purpose. 


Same 

(23) The Judicial Council shall administer a part of its 
budget for support services separately for the purpose 
of accommodating the needs of any members who have 
disabilities. 


CONFIDENTIAL RECORDS 


(24) The Judicial Council or a subcommittee may 
order that any information or documents relating to a 
mediation or a Council meeting or hearing that was not 
held in public are confidential and shall not be disclosed 
or made public. 


Same 

(25) Subsection (24) applies whether the information 
or documents are in the possession of the Judicial Council, 
the Attorney General or any other person. 
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EXCEPTIONS 


(26) Subsection (24) does not apply to information 
and documents, 


(a) that this Act requires the Judicial Council to 
disclose; or 
(b) that have not been treated as confidential and 


were not prepared exclusively for the purposes 
of the mediation or Council meeting or hearing. 


PERSONAL LIABILITY 


(27) No action or other proceeding for damages shall be 

instituted against the Judicial Council, any of its members 

_ or employees or any person acting under its authority for 

any act done in good faith in the execution or intended 
execution of the Council's or person’s duty, 


REMUNERATION 

(28) The members who are appointed under clause (2) 
(g) are entitled to receive the daily remuneration that is fixed 
by the Lieutenant Governor in Council. 


SECTION 50 


COMPLAINT AGAINST CHIEF JUSTICE OF THE 
ONTARIO COURT OF JUSTICE 


50. (1) If the Chief Justice of the Ontario Court of 
Justice is the subject of a complaint, 


(a) the Chief Justice of Ontario shall appoint 
another judge of the Ontario Court of Justice to 
be a member of the Judicial Council instead of 
the Chief Justice of the Ontario Court of Justice, 


until the complaint is finally disposed of; 


(b) the Associate Chief Justice of the Ontario Court 
of Justice shall chair meetings and hearings of 
the Council instead of the Chief Justice of the 
Ontario Court of Justice, and make appointments 
under subsection 49 (3) instead of the Chief 
Justice, until the complaint is finally disposed 


of; and 


(c) any reference of the complaint that would other- 
wise be made to the Chief Justice of the Ontario 
Court of Justice under clause 51.4 (13) (b) or 
51.4 (18) (c), subclause 51.5 (8) (b) (ii) or clause 
51.5 (10) (b) shall be made to the Chief Justice 
of the Superior Court of Justice instead of to the 


Chief Justice of the Ontario Court of Justice. 


SUSPENSION OF CHIEF JUSTICE 


(2) If the Chief Justice of the Ontario Court of Justice 
is suspended under subsection 51.4 (12), 


(a) complaints that would otherwise be referred to 
the Chief Justice of the Ontario Court of Justice 
under clauses 51.4 (13) (b) and 51.4 (18) (©), 
subclause 51.5 (8) (b) (ii) and clause 51.5 (10) 
(b) shall be referred to the Associate Chief 
Justice of the Ontario Court of Justice, until the 


complaint is finally disposed of; and 


(b) annual approvals that would otherwise be 
granted or refused by the Chief Justice of the 
Ontario Court of Justice shall be granted or 
refused by the Associate Chief Justice of the 
Ontario Court of Justice, until the complaint is 


finally disposed of. 


COMPLAINT AGAINST ASSOCIATE CHIEF 
JUSTICE OR REGIONAL SENIOR JUDGE 

(3) If the Associate Chief Justice of the Ontario Court 
of Justice or the regional senior judge appointed under 
clause 49 (2) (c) is the subject of a complaint, the Chief 
Justice of the Ontario Court of Justice shall appoint 
another judge of the Ontario Court of Justice to be a member 
of the Judicial Council instead of the Associate Chief 
Justice or regional senior judge, as the case may be, until 
the complaint is finally disposed of. 


SECTION 51 


PROVISION OF INFORMATION TO PUBLIC 


51. (1) The Judicial Council shall provide, in court- 
houses and elsewhere, information about itself and about the 
justice system, including information about how members of 
the public may obtain assistance in making complaints. 


Same 

(2) In providing information, the Judicial Council 
shall emphasize the elimination of cultural and linguistic 
barriers and the accommodation of the needs of persons 
with disabilities. 


ASSISTANCE TO PUBLIC 


(3) Where necessary, the Judicial Council shall arrange 
for the provision of assistance to members of the public in 
the preparation of documents for making complaints. 
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TELEPHONE ACCESS 


(4) The Judicial Council shall provide province-wide free 
telephone access, including telephone access for the deaf, to 
information about itself and its role in the justice system. 


PERSONS WITH DISABILITIES 


(5) To enable persons with disabilities to participate 
effectively in the complaints process, the Judicial Council 
shall ensure that their needs are accommodated, at the 
Council's expense, unless it would impose undue hardship 
on the Council to do so, considering the cost, outside sources 
of funding, if any, and health and safety requirements, 
if any. 


ANNUAL REPORT 


(6) After the end of each year, the Judicial Council 
shall make an annual report to the Attorney General on its 
affairs, in English and French, including, with respect to 
all complaints received or dealt with during the year, a 
summary of the complaint, the findings and a statement of 
the disposition, but the report shall not include information 
that might identify the judge or the complainant. 


TABLING 


(7) The Attorney General shall submit the annual 
report to the Lieutenant Governor in Council and shall 
then table the report in the Assembly. 


SECTION 51.1 


RULES 


51.1 (1) The Judicial Council shall establish and make 
public rules governing its own procedures, including the 
following: 


1. Guidelines and rules of procedure for the 
purpose of section 45. 


2. Guidelines and rules of procedure for the 
purpose of subsection 51.4 (21). 


3. Guidelines and rules of procedure for the 
purpose of subsection 51.4 (22) 


4. If applicable, criteria for the purpose of sub- 
section 51.5 (2). 


5. If applicable, guidelines and rules of procedure 
for the purpose of subsection 51.5 (13). 


6. Rules of procedure for the purpose of subsection 
516.03). 


7. Criteria for the purpose of subsection 51.6 (7). 
8. Criteria for the purpose of subsection 51.6 (8). 


9. Criteria for the purpose of subsection 51.6 (10). 


REGULATIONS ACT 


(2) The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 


SECTIONS 28, 29 AND 33 OF SPPA 


(3) Sections 28, 29 and 33 of the Statutory Powers 
Procedure Act do not apply to the Judicial Council. 


SECTION 51.2 


USE OF OFFICIAL LANGUAGES OF COURTS 


51.2 (1) The information provided under subsections 51 
(1), G) and (4) and the matters made public under subsection 
51.1 (1) shall be made available in English and French. 


Same 
(2) Complaints against provincial judges may be 
made in English or French. 


Same 

(3) A hearing under section 51.6 shall be conducted 
in English, but a complainant or witness who speaks 
French or a judge who is the subject of a complaint and 
who speaks French is entitled, on request, 


(a) to be given, before the hearing, French translations 
of documents that are written in English and are 
to be considered at the hearing: 


(b) to be provided with the assistance of an interpreter 
at the hearing; and 


(c) to be provided with simultaneous interpretation 
into French of the English portions of the hearing. 


Same 

(4) Subsection (3) also applies to mediations conducted 
under section 51.5 and to the Judicial Council’ consideration 
of the question of compensation under section 51.7, if 
subsection 51.7 (2) applies. 
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BILINGUAL HEARING OR MEDIATION 


(5) The Judicial Council may direct that a hearing or 
mediation to which subsection (3) applies be conducted 
bilingually, if the Council is of the opinion that it can be 
properly conducted in that manner. 


PART OF HEARING OR MEDIATION 


(6) A directive under subsection (5) may apply to a 
part of the hearing or mediation, and in that case subsections 
(7) and (8) apply with necessary modifications. 


Same 

(7) In a bilingual hearing or mediation, 

(a) oral evidence and submissions may be given 
or made in English or French, and shall be 
recorded in the language in which they are 
given or made; 

(b) documents may be filed in either language; 

(c) in the case of a mediation, discussions may 
take place in either language; 

(d) the reasons for a decision or the mediators 
report, as the case may be, may be written 
in either language. 

Same 


(8) In a bilingual hearing or mediation, if the 
complainant or the judge who is the subject of the 
complaint does not speak both languages, he or she is 
entitled, on request, to have simultaneous interpretation of 
any evidence, submissions or discussions spoken in the other 
language and translation of any document filed or reasons 
or report written in the other language. 


SECTION 51.3 


COMPLAINTS 


51.3 (1) Any person may make a complaint to the 
Judicial Council alleging misconduct by a provincial judge. 


Same 

(2) If an allegation of misconduct against a provincial 
judge is made to a member of the Judicial Council, it shall 
be treated as a complaint made to the Judicial Council. 


Same 

(3) If an allegation of misconduct against a provincial 
judge is made to any other judge or to the Attorney 
General, the other judge, or the Attorney General, as the 
case may be, shall provide the person making the allegation 


with information about the Judicial Council’ role in the 
justice system and about how a complaint may be made, 
and shall refer the person to the Judicial Council. 


CARRIAGE OF MATTER 


(4) Once a complaint has been made to the Judicial 
Council, the Council has carriage of the matter. 


INFORMATION RE COMPLAINT 


(5) At any person’s request, the Judicial Council may 
confirm or deny that a particular complaint has been made 
to it. 


SECTION D+ 


REVIEW BY SUBCOMMITTEE 


51.4 (1) A complaint received by the Judicial Council 
shall be reviewed by a subcommittee of the Council consisting 
of a provincial judge other than the Chief Justice and a 
person who is neither a judge nor a lawyer. 


ROTATION OF MEMBERS 


(2) The eligible members of the Judicial Council shall 
all serve on the subcommittee on a rotating basis. 


DISMISSAL 


(3) The subcommittee shall dismiss the complaint 
without further investigation if, in the subcommittees 
opinion, it falls outside the Judicial Council's jurisdiction 
or is frivolous or an abuse of process. 


INVESTIGATION 


(4) If the complaint is not dismissed under subsection 
(3), the subcommittee shall conduct such investigation as 
it considers appropriate. 


EXPERT ASSISTANCE 


(5) The subcommittee may engage persons, including 
counsel, to assist it in its investigation. 


INVESTIGATION PRIVATE 
(6) The investigation shall be conducted in private. 


NON-APPLICATION OF SPPA 


(7) The Statutory Powers Procedure Act does not apply 
to the subcommittees activities. 


APPENDIX 


D-5 


COURTS OF JUSTICE ACT — CHAPTER C43 = ONTARIO JUDICIAL COUNCIL 


INTERIM RECOMMENDATIONS 


(8) The subcommittee may recommend to a regional 
semior judge the suspension, with pay, of the judge who is 
the subject of the complaint, or the judge’ reassignment to a 
different location, until the complaint is finally disposed of. 


Same 

(9) The recommendation shall be made to the 
regional senior judge appointed for the region to which 
the judge is assigned, unless that regional senior judge is a 
member of the Judicial Council, in which case the recom- 
mendation shall be made to another regional senior judge. 


POWER OF REGIONAL SENIOR JUDGE 


(10) The regional senior judge may suspend or reas- 
sign the judge as the subcommittee recommends. 


DISCRETION 


(11) The regional senior judge’s discretion to accept or 
reject the subcommittee’s recommendation is not subject 
to the direction and supervision of the Chief Justice. 


EXCEPTION: COMPLAINTS AGAINST 
CERTAIN JUDGES 


(12) If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an associate chief justice of the 
Ontario Court of Justice or the regional senior judge who 
is a member of the Judicial Council, any recommendation 
under subsection (8) in connection with the complaint 
shall be made to the Chief Justice of the Superior Court 
of Justice, who may suspend or reassign the judge as the 
subcommittee recommends. 


SUBCOMMITTEE’S DECISION 


(13) When its investigation is complete, the subcom- 
mittee shall, 


(a) dismiss the complaint; 

(b) refer the complaint to the Chief Justice; 

(c) refer the complaint to a mediator in accordance 
with section 51.5; or 

(d) refer the complaint to the Judicial Council, with 
or without recommending that it hold a hearing 
under section 51.6. 

Same 


(14) The subcommittee may dismiss the complaint or 
refer it to the Chief Justice or to a mediator only if both 
members agree; otherwise, the complaint shall be referred 
to the Judicial Council. 


CONDITIONS, REFERENCE TO CHIEF JUSTICE 


(15) The subcommittee may, if the judge who is the 
subject of the complaint agrees, impose conditions on a 
decision to refer the complaint to the Chief Justice. 


REPORT 


(16) The subcommittee shall report to the Judicial 
Council, without identifying the complainant or the judge 
who is the subject of the complaint, its disposition of any 
complaint that is dismissed or referred to the Chief Justice 
or to a mediator. 


POWER OF JUDICIAL COUNCIL 


(17) The Judicial Council shall consider the report, in 
private, and may approve the subcommittee’ disposition 
or may require the subcommittee to refer the complaint to 
the Council. 


Same 
(18) The Judicial Council shall consider, in private, 
every complaint referred to it by the subcommittee, and may, 


(a) 


hold a hearing under section 51.6; 


(b) dismiss the complaint; 

(c) refer the complaint to the Chief Justice, with or 
without imposing conditions as referred to in 
subsection (15); or 

(d) refer the complaint to a mediator in accordance 


with section 51.5. 


NON-APPLICATION OF SPPA 


(19) The Statutory Powers Procedure Act does not apply 
to the Judicial Council’ activities under subsections (17) 
and (18). 


NOTICE TO JUDGE AND COMPLAINANT 


(20) After making its decision under subsection (17) 
or (18), the Judicial Council shall communicate it to the 
judge and the complainant, giving brief reasons in the case 
of a dismissal. 


GUIDELINES AND RULES OF PROCEDURE 


(21) In conducting investigations, in making recommen- 
dations under subsection (8) and in making decisions 
under subsections (13) and (15), the subcommittee shall 
follow the Judicial Council's guidelines and rules of proce- 
dure established under subsection 51.1 (1). 
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Same 

(22) In considering reports and complaints and making 
decisions under subsections (17) and (18), the Judicial 
Council shall follow its guidelines and rules of procedure 
established under subsection 51.1 (1). 


SECTION 51.5 


MEDIATION 


51.5 (1) The Judicial Council may establish a mediation 
process for complainants and for judges who are the subject 
.of complaints. 


CRITERIA 


(2) If the Judicial Council establishes a mediation 
process, it must also establish criteria to exclude from the 
process complaints that are inappropriate for mediation. 


Same 

(3) Without limiting the generality of subsection (2), 
the criteria must ensure that complaints are excluded from 
the mediation process in the following circumstances: 


1. There is a significant power imbalance between 
the complainant and the judge, or there is such 
a significant disparity between the complainant's 
and the judge’s accounts of the event with which 
the complaint is concerned that mediation 
would be unworkable. 


The complaint involves an allegation of sexual 
misconduct or an allegation of discrimination or 
harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code. 


The public interest requires a hearing of the 
complaint. 


LEGAL ADVICE 


(4) A complaint may be referred to a mediator only if 
the complainant and the judge consent to the referral, are 
able to obtain independent legal advice and have had an 
opportunity to do so. 


TRAINED MEDIATOR 


(5) The mediator shall be a person who has been 
trained in mediation and who is not a judge, and if the 
mediation is conducted by two or more persons acting 
together, at least one of them must meet those requirements. 


IMPARTIALITY 
(6) The mediator shall be impartial. 


EXCLUSION 


(7) No member of the subcommittee that investigated 
the complaint and no member of the Judicial Council who 
dealt with the complaint under subsection 51.4 (17) or 
(18) shall participate in the mediation. 


REVIEW BY COUNCIL 


(8) The mediator shall report the results of the mediation, 
without identifying the complainant or the judge who is 
the subject of the complaint, to the Judicial Council, which 
shall review the report, in private, and may, 


(a) approve the disposition of the complaint; or 

(b) if the mediation does not result in a disposition 
or if the Council is of the opinion that the 
disposition is not in the public interest, 

(i) dismiss the complaint, 

(ii) refer the complaint to the Chief Justice, 
with or without imposing conditions as 
referred to in subsection 51.4 (15), or 

(iii) hold a hearing under section 51.6. 

REPORT 


(9) If the Judicial Council approves the disposition of 
the complaint, it may make the results of the mediation 
public, providing a summary of the complaint but not 
identifying the complainant or the judge. 


REFERRAL TO COUNCIL 


(10) At any time during or after the mediation, the 
complainant or the judge may refer the complaint to the 
Judicial Council, which shall consider the matter, in private, 
and may, 


(a) dismiss the complaint; 

(b) refer the complaint to the Chief Justice, with or 
without imposing conditions as referred to in 
subsection 51.4 (15): or 

(c) hold a hearing under section 51.6. 


NON-APPLICATION OF SPPA 


(11) The Statutory Powers Procedure Act does not apply 
to the Judicial Council’ activities under subsections (8) 
and (10). 
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NOTICE TO JUDGE AND COMPLAINANT 


(12) After making its decision under subsection (8) or 
(10), the Judicial Council shall communicate it to the 
judge and the complainant, giving brief reasons in the case 
of a dismissal. 


GUIDELINES AND RULES OF PROCEDURE 


(13) In reviewing reports, considering matters and making 
decisions under subsections (8) and (10), the Judicial 
Council shall follow its guidelines and rules of procedure 
established under subsection 51.1 (1). 


SECTION 51.6 


ADJUDICATION BY COUNCIL 


51.6 (1) When the Judicial Council decides to hold a 
hearing, it shall do so in accordance with this section. 


APPLICATION OF SPPA 


(2) The Statutory Powers Procedure Act, except section 
4 and subsection 9 (1), applies to the hearing. 


RULES OF PROCEDURE 


(3) The Judicial Council’ rules of procedure estab- 
lished under subsection 51.1 (1) apply to the hearing. 


COMMUNICATION RE SUBJECT-MATTER 
OF HEARING 

(4) The members of the Judicial Council participating 
in the hearing shall not communicate directly or indirectly 
in relation to the subject-matter of the hearing with any 
party, counsel, agent or other person, unless all the parties 
and their counsel or agents receive notice and have an 
Opportunity to participate. 


EXCEPTION 

(5) Subsection (4) does not preclude the Judicial 
Council from engaging counsel to assist it in accordance 
with subsection 49 (21), and in that case the nature of the 
advice given by counsel shall be communicated to the parties 
so that they may make submissions as to the law. 


PARTIES 


(6) The Judicial Council shall determine who are the 
parties to the hearing. 


EXCEPTION, CLOSED HEARING 


(7) In exceptional circumstances, if the Judicial Council 
determines, in accordance with the criteria established 
under subsection 51.1 (1), that the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality, it may hold all or part of the 
hearing in private. 


DISCLOSURE IN EXCEPTIONAL 
CIRCUMSTANCES 


(8) If the hearing was held in private, the Judicial 
Council shall, unless it determines in accordance with the 
criteria established under subsection 51.1 (1) that there 
are exceptional circumstances, order that the judge’ name 
not be disclosed or made public. 


ORDERS PROHIBITING PUBLICATION 


(9) If the complaint involves allegations of sexual 
misconduct or sexual harassment, the Judicial Council 
shall, at the request of a complainant or of another witness 
who testifies to having been the victim of similar conduct 
by the judge, prohibit the publication of information that 
might identify the complainant or witness, as the case may be. 


PUBLICATION BAN 


(10) In exceptional circumstances and in accordance 
with the criteria established under subsection 51.1 (1), the 
Judicial Council may make an order prohibiting, pending 
the disposition of a complaint, the publication of information 
that might identify the judge who is the subject of the 
complaint. 


DISPOSITIONS 


(11) After completing the hearing, the Judicial 
Council may dismiss the complaint, with or without a 
finding that it is unfounded or, if it finds that there has 
been misconduct by the judge, may, 


(a) warn the judge; 

(b) reprimand the judge; 

(c) order the judge to apologize to the complainant 
or to any other person; 

(d) order that the judge take specified measures, 
such as receiving education or treatment, as a 
condition of continuing to sit as a judge; 

(e) suspend the judge with pay, for any period; 

(f) suspend the judge without pay, but with benefits, 


for a period up to thirty days; or 
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(g) recommend to the Attorney General that the 
judge be removed from office in accordance 
with section 51.8. 
Same 


(12) The Judicial Council may adopt any combination 
of the dispositions set out in clauses (11) (a) to (f). 


DISABILITY 

(13) If the Judicial Council finds that the judge is 
unable, because of a disability, to perform the essential 
duties of the office, but would be able to perform them if 
his or her needs were accommodated, the Council shall 
order that the judge’s needs be accommodated to the extent 
necessary to enable him or her to perform those duties. 


APPLICATION OF SUBS. (13) 
(14) Subsection (13) applies if, 


(a) the effect of the disability on the judge’s 
performance of the essential duties of the office 
was a factor in the complaint; and 

(b) the Judicial Council dismisses the complaint or 


makes a disposition under clauses (11) (a) to (f). 


UNDUE HARDSHIP 


(15) Subsection (13) does not apply if the Judicial 
Council is satisfied that making an order would impose 
undue hardship on the person responsible for accommodating 
the judge’ needs, considering the cost, outside sources of 
funding, if any, and health and safety requirements, if any. 


OPPORTUNITY TO PARTICIPATE 


(16) The Judicial Council shall not make an order 
under subsection (13) against a person without ensuring 
that the person has had an opportunity to participate and 
make submissions. 


CROWN BOUND 


(17) An order made under subsection (13) binds the 
Crown. 


REPORT TO ATTORNEY GENERAL 


(18) The Judicial Council may make a report to the 
Attorney General about the complaint, investigation, hearing 
and disposition, subject to any order made under 
subsection 49 (24), and the Attorney General may make 
the report public if of the opinion that this would be in the 
public interest. 


NON-IDENTIFICATION OF PERSONS 


(19) The following persons shall not be identified in 
the report: 


1. A complainant or witness at whose request an 
order was made under subsection (9). 


2. The judge, if the hearing was conducted in 
private, unless the Judicial Council orders that 
the judge’s name be disclosed. 


CONTINUING PUBLICATION BAN 


(20) If an order was made under subsection (10) and 
the Judicial Council dismisses the complaint with a finding 
that it was unfounded, the judge shall not be identified in 
the report without his or her consent and the Council shall 
order that information that relates to the complaint and 
might identify the judge shall never be made public without 
his or her consent. 


SECTION 51.7 


COMPENSATION 


51.7 (1) When the Judicial Council has dealt with a 
complaint against a provincial judge, it shall consider 
whether the judge should be compensated for his or her 
costs for legal services incurred in connection with all the 
steps taken under sections 51.4, 51.5 and 51.6 and this 
section in relation to the complaint. 


CONSIDERATION OF QUESTION COMBINED 
WITH HEARING 


(2) If the Judicial Council holds a hearing into the 
complaint, its consideration of the question of compensation 
shall be combined with the hearing. 


PUBLIC OR PRIVATE CONSIDERATION 
OF QUESTION 


(3) The Judicial Council’s consideration of the question 
of compensation shall take place in public if there was a 
public hearing into the complaint, and otherwise shall 
take place in private. 


RECOMMENDATION 


(4) If the Judicial Council is of the opinion that the 
judge should be compensated, it shall make a recommendation 
to the Attorney General to that effect, indicating the 
amount of compensation. 
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Same 

(5) If the complaint is dismissed after a hearing, the 
Judicial Council shall recommend to the Attorney General 
that the judge be compensated for his or her costs for legal 
services and shall indicate the amount. 


DISCLOSURE OF NAME 


(6) The Judicial Councils recommendation to the 
Attorney General shall name the judge, but the Attorney 
General shall not disclose the name unless there was a 
public hearing into the complaint or the Council has other- 
wise made the judge's name public. 


AMOUNT OF COMPENSATION 


(7) The amount of compensation recommended 
under subsection (4) or (5) may relate to all or part of the 
judge's costs for legal services, and shall be based on a rate 
for legal services that does not exceed the maximum rate 
normally paid by the Government of Ontario for similar 
services. 


PAYMENT 


(8) The Attorney General shall pay compensation to 
the judge in accordance with the recommendation. 


SECTION 51.8 


REMOVAL FOR CAUSE 


51.8 (1) A provincial judge may be removed from 
office only if, 


(a) acomplaint about the judge has been made to 
the Judicial Council; and 
(b) the Judicial Council, after a hearing under section 


51.6, recommends to the Attorney General that 
the judge be removed on the ground that he or 
she has become incapacitated or disabled from 
the due execution of his or her office by reason of, 


(i) inability, because of a disability, to perform 
the essential duties of his or her office Gf an 
order to accommodate the judge’s needs would 
not remedy the inability, or could not be made 
because it would impose undue hardship on the 
person responsible for meeting those needs, or 
was made but did not remedy the inability), 


(ii) conduct that is incompatible with the due 
execution of his or her office, or 


(ii) failure to perform the duties of his or 
her office. 


TABLING OF RECOMMENDATION 


(2) The Attorney General shall table the recommendation 
in the Assembly if it is in session or, if not, within fifteen 
days after the commencement of the next session. 


ORDER FOR REMOVAL 


(3) An order removing a provincial judge from office 
under this section may be made by the Lieutenant 
Governor on the address of the Assembly. 


APPLICATION 


(4) This section applies to provincial judges who have 
not yet attained retirement age and to provincial judges 
whose continuation in office after attaining retirement age 
has been approved under subsection 47 (3), (4) or (5). 


TRANSITION 


(5) A complaint against a provincial judge that is 
made to the Judicial Council before the day section 16 of 
the Courts of Justice Statute Law Amendment Act, 1994 
comes into force, and considered at a meeting of the 
Judicial Council before that day, shall be dealt with by the 
Judicial Council as it was constituted immediately before 
that day and in accordance with section 49 of this Act as 
it read immediately before that day. 


SECTION 51.9 


STANDARDS OF CONDUCT 


51.9 (1) The Chief Justice of the Ontario Court of 
Justice may establish standards of conduct for provincial 
judges, including a plan for bringing the standards into 
effect, and may implement the standards and plan when 
they have been reviewed and approved by the Judicial 
Council. 


DULY OF CHIEF JUSTICE 

(2) The Chief Justice shall ensure that the standards of 
conduct are made available to the public, in English and 
French, when they have been approved by the Judicial 
Council. 
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GOALS 


(3) The following are among the goals that the Chief 
Justice may seek to achieve by implementing standards of 
conduct for judges: 


1. Recognizing the independence of the judiciary. 


2. Maintaining the high quality of the justice 
system and ensuring the efficient administration 
of justice. 


3. Enhancing equality and a sense of inclusiveness 
in the justice system. 


4. Ensuring that judges’ conduct is consistent with 
the respect accorded to them. 


5. | Emphasizing the need to ensure the professional 
and personal development of judges and the growth 
of their social awareness through continuing 
education. 


SECTION 51.10 


CONTINUING EDUCATION 


51.10 (1) The Chief Justice of the Ontario Court of 
Justice shall establish a plan for the continuing education 
of provincial judges, and shall implement the plan when it 
has been reviewed and approved by the Judicial Council. 


DUTY OF CHIEF JUSTICE 


(2) The Chief Justice shall ensure that the plan for 
continuing education is made available to the public, in 
English and French, when it has been approved by the 
Judicial Council. 


GOALS 
(3) Continuing education of judges has the follow- 
ing goals: 
1. Maintaining and developing professional 
competence. 
2. Maintaining and developing social awareness. 


3. Encouraging personal growth. 


SECTION 51.11 


PERFORMANCE EVALUATION 


51.11 (1) The Chief Justice of the Ontario Court of 
Justice may establish a program of performance evaluation 
for provincial judges, and may implement the program 
when it has been reviewed and approved by the Judicial 
Council. 


DUTY OF CHIEF JUSTICE 


(2) The Chief Justice shall make the existence of the 
program of performance evaluation public when it has 
been approved by the Judicial Council. 


GOALS 


(3) The following are among the goals that the Chief 
Justice may seek to achieve by establishing a program of 
performance evaluation for judges: 


1. Enhancing the performance of individual judges 
and of judges in general. 


2. Identifying continuing education needs. 
3. Assisting in the assignment of judges. 


4. Identifying potential for professional 
development. 


SCOPE OF EVALUATION 


(4) In a judge’s performance evaluation, a decision 
made in a particular case shall not be considered. 


CONFIDENTIALITY 


(5) A judge’s performance evaluation is confidential 
and shall be disclosed only to the judge, his or her regional 
senior judge, and the person or persons conducting the 
evaluation. 


INADMISSIBILITY, EXCEPTION 


(6) A judge’s performance evaluation shall not be 
admitted in evidence before the Judicial Council or any 
court or other tribunal unless the judge consents. 


APPLICATION OF SUBSS. (5); (6) 


(7) Subsections (5) and (6) apply to everything contained 
in a judge’s performance evaluation and to all information 
collected in connection with the evaluation. 
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SECTION 51.12 


CONSULTATION 


51.12 In establishing standards of conduct under section 
51.9, a plan for continuing education under section 51.10 
and a program of performance evaluation under section 
Si the Chief Justice of the Ontario Court of Justice 
shall consult with judges of that court and with such other 
persons as he or she considers appropriate. 


SECTION 87 


MASTERS 


87.—(1) Every person who was a master of the 
Supreme Court before the lst day of September, 1990 is a 
master of the Superior Court of Justice. 


JURISDICTION 


(2) Every master has the jurisdiction conferred by the 
rules of court in proceedings in the Superior Court of 
Justice. 


ARPLIGCATION OF SS. 44-10 51.12 


(3) Sections 44 to 51.12 apply to masters, with necessary 
modifications, in the same manner as to provincial judges. 


EXCEPTION 


(4) The power of the Chief Justice of the Ontario 
Court of Justice referred to in subsections 44(1) and (2) 
shall be exercised by the Chief Justice of the Superior 
Court of Justice with respect to masters. 


Same 

(5) The right of a master to continue in office under 
subsection 47 (3) is subject to the approval of the Chief 
Justice of the Superior Court of Justice, who shall make 
the decision according to criteria developed by himself or 
herself and approved by the Judicial Council. 


Same 
(6) When the Judicial Council deals with a complaint 
against a master, the following special provisions apply: 


One of the members of the Judicial Council who 
is a provincial judge shall be replaced by a master. 
The Chief Justice of the Ontario Court of Justice 
shall determine which judge is to be replaced 
and the Chief Justice of the Superior Court of 


My, 


Justice shall designate the master who is to 
replace the judge. 


Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice rather than to 
the Chief Justice of the Ontario Court of Justice. 


Subcommittee recommendations with respect 
to interim suspension shall be made to the 
appropriate regional senior judge of the 
Superior Court of Justice, to whom subsections 
51.4 (10) and (11) apply with necessary modi- 
fications. 


Same 

(7) Section 51.9, which deals with standards of con- 
duct for provincial judges, section 51.10, which deals with 
their continuing education, and section 51.11, which 
deals with evaluation of their performance, apply to masters 
only if the Chief Justice of the Superior Court of Justice 
consents. 


COMPENSATION 


(8) Masters shall receive the same salaries, pension 
benefits, other benefits and allowances as_ provincial 
judges receive under the framework agreement set out in 
the Schedule to this Act. 


SECTION 87.1 


SMALL CLAIMS COURT JUDGES 


87.1 (1) This section applies to provincial judges who 
were assigned to the Provincial Court (Civil Division) 
immediately before September 1, 1990. 


FULL AND PART-TIME SERVICE 


(2) The power of the Chief Justice of the Ontario Court 
of Justice referred to in subsections 44(1) and (2) shall be 
exercised by the Chief Justice of the Superior Court of Justice 
with respect to provincial judges to whom this section 
applies. 


CONTINUATION IN OFFICE 


(3) The right of a provincial judge to whom this section 
applies to continue in office under subsection 47 (3) is sub- 
ject to the approval of the Chief Justice of the Superior 
Court of Justice, who shall make the decision according to 
criteria developed by himself or herself and approved by the 
Judicial Council. 
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COMPLAINTS 


(4) When the Judicial Council deals with a complaint 
against a provincial judge to whom this section applies, 
the following special provisions apply: 


1. | One of the members of the Judicial Council who is 
a provincial judge shall be replaced by a provincial 
judge who was assigned to the Provincial Court 
(Civil Division) immediately before September 1, 
1990. The Chief Justice of the Ontario Court of 
Justice shall determine which judge is to be 
replaced and the Chief Justice of the Superior 
Court of Justice shall designate the judge who is to 
replace that judge. 


Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice rather than to 
the Chief Justice of the Ontario Court of Justice. 


Subcommittee recommendations with respect 
to interim suspension shall be made to the 
appropriate regional senior judge of the 
Superior Court of Justice, to whom subsections 
51.4 (10) and (11) apply with necessary modi- 
fications. 


APPLICATION OF SS: 5129-51210, 51.11 


(5) Section 51.9, which deals with standards of conduct 
for provincial judges, section 51.10, which deals with their 
continuing education, and section 51.11, which deals with 
evaluation of their performance, apply to provincial judges 
to whom this section applies only if the Chief Justice of the 
Superior Court of Justice consents. 


SECTION 45 


APPLICATION FOR ORDER THAT NEEDS 
BE ACCOMMODATED 


45. (1) A provincial judge who believes that he or she 
is unable, because of a disability, to perform the essential 
duties of the office unless his or her needs are accommodated 
may apply to the Judicial Council for an order under 
subsection (2). 


DUTY OF JUDICIAL COUNCIL 


(2) If the Judicial Council finds that the judge is 
unable, because of a disability, to perform the essential 
duties of the office unless his or her needs are accommodated, 
it shall order that the judge’s needs be accommodated to the 
extent necessary to enable him or her to perform those duties. 


UNDUE HARDSHIP 

(3) Subsection (2) does not apply if the Judicial 
Council is satisfied that making an order would impose 
undue hardship on the person responsible for accommodating 
the judge’s needs, considering the cost, outside sources of 
funding, if any, and health and safety requirements, if any. 


GUIDELINES AND RULES OF PROCEDURE 


(4) In dealing with applications under this section, 
the Judicial Council shall follow its guidelines and rules of 
procedure established under subsection 51.1 (1). 


OPPORTUNITY TO PARTICIPATE 


(5) The Judicial Council shall not make an order 
under subsection (2) against a person without ensuring 
that the person has had an opportunity to participate and 
make submissions. 


CROWN BOUND 
(6) The order binds the Crown. 


SECTION 47 


RETIREMENT 


(1) Every provincial judge shall retire upon attaining 
the age of sixty-five years. 


Same 

(2) Despite subsection (1), a judge appointed as a full- 
time magistrate, judge of a juvenile and family court or 
master before December 2, 1968 shall retire upon attaining 
the age of seventy years. 


CONTINUATION OF JUDGES IN OFFICE 


(3) A judge who has attained retirement age may, subject 
to the annual approval of the Chief Justice of the Ontario 
Court of Justice, continue in office as a full-time or part- 
time judge until he or she attains the age of seventy-five 
years. 


SAME, REGIONAL SENIOR JUDGES 


(4) A regional senior judge of the Ontario Court of 
Justice who is in office at the time of attaining retirement 
age may, subject to the annual approval of the Chief Justice, 
continue in that office until his or her term (including any 
renewal under subsection 42 (9)) expires, or until he or she 
attains the age of seventy-five years, whichever comes first. 
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SAME, CHIEF JUSTICE AND ASSOCIATE 
CHIEF JUSTICES 


(5) A Chief Justice or associate chief justice of the 
Ontario Court of Justice who is in office at the time of 
attaining retirement age may, subject to the annual 
approval of the Judicial Council, continue in that office 
until his or her term expires, or until he or she attains the 
age of seventy-five years, whichever comes first. 


Same 

(6) If the Judicial Council does not approve a Chief 
Justice or associate chief justice continuation in that office 
under subsection (5), his or her continuation in the office 
of provincial judge is subject to the approval of the Judicial 
Council and not as set out in subsection (3). 


CRITERIA 


(7) Decisions under subsections (3), (4), (5) and (6) 
shall be made in accordance with criteria developed by the 
Chief Justice and approved by the Judicial Council. 


TRANSITION 


(8) If the date of retirement under subsections (1) to 
(5) falls earlier in the calendar year than the day section 16 
of the Courts of Justice Statute Law Amendment Act, 1994 
comes into force and the annual approval is outstanding 
on that day, the judge’s continuation in office shall be dealt 
with in accordance with section 44 of this Act as it read 
immediately before that day. 
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REASONS FOR DECISION 
WILLIAM G. RICHARDS 


REASONS FOR DECISION 


BEFORE The Honourable DENNIS R. O°;CONNOR COUNSEL ANDREW BURNS, Presenting Counsel 


Associate Chief Justice of Ontario 
Madam Justice BH. MARJOH AGRO 
WILLIAM JAMES 
PATRICIA D.S. JACKSON 


JJ. BURKE, Counsel to Mr. JUSTICE W.G. 
RICHARDS 


REASONS FOR DECISION 


This case concerns a complaint that Mr. Justice Richards 
improperly terminated the trial of a criminal proceeding 
over which he was presiding. At the conclusion of the hear- 
ing of the complaint the panel dismissed the complaint, 
indicating that its reasons would follow. These are the reasons 
for our decision. 


HISTORY OF PROCEEDINGS 


The particulars of the complaint as set out in the Notice of 
Hearing are as follows: 8. 


1. It is alleged that on July 10, 1998 in Courtroom 
124 at Old City Hall in the City of Toronto, the 
Honourable Mr. Justice William G. Richards 
(“Mr. Justice Richards”) was scheduled to preside 
over, and did commence the hearing of a matter 9. 
concerning charges against Mr. Edford Providence 
of two Counts of Threatening Bodily Harm con- 
trary to The Criminal Code. 


2. Mr. Providence had previously appeared on 
March 9, 1998 ready for trial, but the trial was 
postponed due to the failure of the Crown to 10. 
produce a security videotape to the defence 
showing Mr. Providence in proximity to the 
complainant Ms Adilman. 


3. Mr. Providence was given a new trial date of 11. 
July 10, 1998. 


4. At the beginning of the hearing on July 10, 
1998, Crown counsel Robin Flumerfelt called as 
its first witness Ms Anna Adilman, the com- 
plainant in respect of the first of the two counts 12. 
in respect of which Mr. Providence was charged. 


5. The charges involved, inter alia, threats allegedly 
uttered on July 17, 1997 by Mr. Providence 
against Ms Adilman at the William Ashley store 
where Ms Adilman was working as a “greeter”. 


6. After Mr. Flumerfelt finished his examination- 
in-chief of Ms Adilman, counsel for Mr. 
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Providence, Mr. George N. Carter, commenced his 
cross-examination of Ms Adilman. 


At the beginning of his cross-examination, 
Mr. Carter indicated that he wished to play a 
security videotape recorded in the William 
Ashley store where Ms Adilman was working at 
the time of the events that led to the charges 
against Mr. Providence. 


Mr. Justice Richards, on hearing Mr. Carter state 
that he needed the videotape for his cross-exam- 
ination of Ms Adilman, remarked that it was 
“the Crown's videotape” and the Crown chose 
notte “put i im” 


On hearing Mr. Carters explanation that he 
wished to use the tape as part of his cross-exam- 
ination, Mr. Justice Richards is alleged to have 
stated “all right. Hook it up and let’s see it. I 
knew this... so, start cross-examining while it’s 
getting hooked up.” 


During the cross-examination, Mr. Flumerfelt 
objected twice that no activity on the videotape 
was occurring. Mr. Carter continued his cross- 
examination. 


After the cross-examination had proceeded for 
some time, at approximately 11:30 a.m., Mr. 
Justice Richards interrupted Mr. Carter and 
asked the police officer operating the video 
equipment to turn off the videotape player. 


After asking that the player be turned off, Mr. 
Justice Richards is alleged to have spoken the 
following words: “This matter was marked for a 
day. I cannot be seized. This is my last day in 
Toronto. I am not going to hear it. Obviously, I 
have been acquainted with defence counsel before 
and he’s very thorough and I guarantee I could not 
finish it today if I heard it... so, ’m going to strike 
the plea and stop the proceedings and ... move it 
back to whatever court it came from... 
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13. It is alleged that Mr. Providence was before Mr. 
Justice Richards for less than half an hour. 


14. It is alleged that Mr. Justice Richards asked nei- 
ther the Crown counsel nor Mr. Carter how 
many witnesses either intended to call, and 
heard to substantive submissions before making 
his decision to terminate the proceedings. 


15. The above-noted conduct is incompatible with 
the due execution of the duties of the Honourable 
Mr. Justice William G. Richards. 


The complaint was submitted by Mr. Providence and his 
counsel, Mr. Carter. Pursuant to ss.51.4(18) and 51.6 of 
the Courts of Justice Act (the “Act”), the Ontario Judicial 
Council (the “Council”) directed the complaint to be heard 
by a panel of the Council. By virtue of the Council’ 
procedures, established pursuant to the Act, a complaint is 
referred to hearing where there has been an allegation of 
judicial misconduct which has a basis in fact which, if 
believed by the finder of fact, could result in a finding of 
judicial misconduct. Such hearing is conducted by a panel 
’ established pursuant to s.49(16) and (17) of the Act. 


Pursuant to ss.49.11 and 51.6(7) of the Act, Judicial 
Council hearings into complaints are open to the public 
unless the panel determines in accordance with criteria 
established under s.51.1(1) of the Act that exceptional 
circumstances exist and the desirability of holding open 
hearings is outweighed by the desirability of maintaining 
confidentiality. There was no suggestion of exceptional 
circumstances in this case. The hearing was therefore con- 
ducted in public. 


TE PAG TS 


Mr. Justice Richards accepted the particulars set out above 
as substantially correct. The transcript of the proceedings 
before Mr. Justice Richards on July 10th was also filed in 
evidence, and confirms the particulars of the complaint. 


Mr. Justice Richards’ counsel outlined further facts rele- 
vant to the events surrounding the complaint. Those facts 
were not contested, and we accept them as correct. 


Mr. Justice Richards sits as a per diem judge. That is to say 
he has retired, but pursuant to an Order-in-Council is 
authorized to sit as a judge and be paid, on a per diem 
basis, for a fixed number of days in the year. He is not per- 
manently assigned to any jurisdiction. His assignments are 
controlled by a central administrator. 


On the day in question he had been assigned to sit for one 
day only at Old City Hall. By mid-morning, he had com- 
pleted the list of matters scheduled to be heard by him. 
He therefore asked if there were other matters, which he 
understood would be guilty pleas or other short matters, 
with which he could deal. The request for short matters 
was due to the fact that he was only sitting at Old City Hall 
for one day. It was also in accordance with the general 
instruction to per diem judges not to take on trials because 
there is no assurance of being able to complete them in the 
scheduled one day attendance. 


Mr. Justice Richards’ request for additional matters is con- 
sistent with his record as a judge who works hard, and one 
who effectively and efficiently deals with backlogs and 
guilty pleas. He is described by the local administrative 


justice in Brampton, Mr. Justice Cowan, in a letter filed as 


an exhibit in the following terms: 


Throughout all my years of knowing Judge Richards 
he has been and continues to be one of the hardest 
working, fairest judges that I know. This opinion is 
shared by a large number of counsel and his fellow 
judges. 


From a defence counsel’ point of view they love to 
appear in front of him. He gets to the issues quickly, 
recognizes what the crux of the case is and deals with 
it in a fair and efficient manner. 


On a daily basis we set 30 day hours per day of trial. 
I particularly appreciate the amount of work that he 
does because I know that he is not in good health and 
sometimes comes to court motivated only by the love 
of the job that he does so well. 


When the Providence matter was brought before him on 
the morning in question Mr. Justice Richards did not make 
any inquiries before commencing the trial about the com- 
plexity or potential length of the matter, nor did he observe 
from the information that the matter was marked for a one 
day trial. 


After the proceedings got underway, he realized that it was 
neither a guilty plea nor a similarly short matter. He 
observed, for the first time, the notation on the informa- 
tion that the matter was scheduled for a one day trial. The 
implication of counsel's outline of the facts is that Mr. 
Justice Richards judged from his experience with defence 
counsel that if there was more than one witness the case 
was likely to last two or three days. Because he was only 
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scheduled to be at City Hall on that day and was not 
scheduled to return, Mr. Justice Richards realized that to 
allow the trial to continue would lead to an inevitable, and 
potentially very substantial delay. Without hearing from 
counsel, he suspended the proceedings and directed the 
matter to be re-assigned. 


Mr. Justice Richards acknowledged that he was in error in 
commencing the trial, without making inquiries which 
would satisfy him about the length of the matter, and then 
terminating it. He explained that his actions were moti- 
vated by a desire to “move a list in overcrowded, under- 
staffed courts”. He acknowledged that “[moving] the list ... 
may appear to the public along with the administration of 
‘justice to overshadow the appearance of justice”. He 
acknowledged that this was wrong and apologized. 


THE ISSUE 


The sole issue in this case is whether Mr. Justice Richards’ 
conduct constitutes misconduct within the meaning of 
s.51.6(11) of the Act. That section provides: 


51.6(11) After completing the hearing, the Judicial 
Council may dismiss the complaint, with or without a 
finding that it is unfounded or, if it finds that there has 
been misconduct by the judge may, 


(a) warn the judge; 

(b) reprimand the judge; 

(c) order the judge to apologize to the complainant 
or to any other person; 

(d) order that the judge take specified measures, 
such as receiving education or treatment, as a 
condition of continuing to sit as a judge; 

(e) suspend the judge with pay, for any period; 

(f) suspend the judge without pay, but with benefits, 
for a period up to 30 days; or 

(g) recommend to the Attorney General that the 


judge be removed from office in accordance 
with s.51.8. 


Presenting Counsel submits that the conduct of Mr. Justice 
Richards, in striking the plea, apparently for reasons of his 
own administrative convenience and expressed antipathy 
towards defence counsel, could affect the reputation of the 
administration of justice so as to amount to judicial 
misconduct pursuant to s.51.6(11) of the Act. 


ANALYSIS 


The terms of s.51.6(11) of the Act evince a clear intention 
by the Legislature that judicial misconduct may embrace a 
wide spectrum of conduct. Before the 1995 amendments 
to the Act, the Judicial Council was charged with the 
investigation of complaints against provincial judges but 
could dispose of them only by referring them to the Chief 
Judge, by recommending an inquiry into the question of 
whether the judge should be removed from office, or by 
recommending the judge be compensated for the costs of 
the investigation. 


The current Act clearly contemplates the concept of judi- 
cial misconduct, and that such misconduct may include 
conduct of a more minor nature (meriting a warning or a 
reprimand), to conduct of the most extreme seriousness, 
meriting a removal from office. It is evident from the leg- 
islation that the intention is that judicial misconduct is not 
limited to actions warranting removal from office. 


The Supreme Court of Canada has recently considered the 
issue of judicial misconduct in its determination of the 
standard of review applicable to a decision by the New 
Brunswick Judicial Council in Moreau-Bérube v. New 
Brunswick (Judicial Council), [2002] S.CJ. No. 9. The 
New Brunswick statutory regime there under considera- 
tion is similar to the one governing these proceedings. The 
New Brunswick Judicial Council is charged with review of 
allegations of judicial misconduct, neglect of duty or 
inability to perform the duties, and may dispose of such 
complaints through dismissal, a reprimand with condi- 
tions, or a recommendation of removal from office. The 
issue before the Judicial Council in the Moreau-Bérube 
case was whether the judge’s derogatory comments about 
Acadians made while presiding over a sentencing hearing 
amounted to an abuse of judicial independence such as to 
attract discipline. The Supreme Court of Canada described 
those cases which would attract a disciplinary process at 
paragraph 58: 


In some cases, however, the actions and expressions of 
an individual judge trigger concerns about the 
integrity of the judicial function itself. When a disci- 
plinary process is launched to look at the conduct of 
an individual judge, it is alleged that an abuse of judi- 
cial independence by a judge has threatened the 
integrity of the judiciary as a whole. The harm 
alleged is not curable by the appeal process. 


In a recent decision of this Council, the panel considered 
the Supreme Court of Canada’s decision in Moreau-Bérubeé 
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as well as its decision in Therrien y. Minister of Justice et 
al. (2001), 155 C.C.C. (3d) 1 and described the test under 
s.51.6(11) as follows: 


The purpose of judicial misconduct proceedings is essen- 
tially remedial. The dispositions in s.51.6(1) should be 
invoked, when necessary in order to restore a loss of public 
confidence arising from the judicial conduct in issue. 


Paraphrasing the test set out by the Supreme Court in 
Therrien and Moreau-Bérubé, the question under 
s.51.6(11) is whether the impugned conduct is so seriously 
contrary to the impartiality, integrity and independence of 
the judiciary that it has undermined the public’s confi- 
dence in the ability of the judge to perform the duties of 
office or in the administration of justice generally and 
that it is necessary for the Judicial Council to make one 
of the dispositions referred to in the section in order to 
restore confidence. 


In this case there is no question that Mr. Justice Richards 
had become seized of the criminal trial when he began 
hearing evidence, and that his decision to terminate the 
trial without hearing from counsel was in error. Mr. Justice 
Richards concedes this, and in effect concedes that his 
conduct fell below the standard expected of a judge in 
those circumstances. 


In general, a decision to terminate a trial which has already 
begun on the basis of personal or administrative concerns 
would bring the administration of justice into disrepute 
and could amount to judicial misconduct. The result is the 
inevitable delaying of the trial, with attendant prejudice, as 
well as the substantial inconvenience to the accused, and 
those witnesses in attendance. In most circumstances, 
such a decision would increase the likelihood that the 
accused's s.11(b) rights under the Charter had been vio- 
lated. This is particularly so in a case, such as this one, 
where the trial had already been postponed because of the 
Crowns failure to produce apparently relevant evidence. 


In our view, however, this case is an exception to the gen- 
eral rule. When we consider all of the facts, we are of the 
view that Justice Richards’ conduct falls short of constitut- 
ing judicial misconduct. There are a number of reasons: 


1. The judge is known for his diligence. His 
reputation is not only that he does not avoid 
work, he seeks it out. He offered to take 
more cases that day. 


2. The judge did not realize that the case was 
scheduled for more than one day when he 
started the trial. 


3. The judge’s assessment was that this counsel 
often caused cases to take more rather than 
less time. 


4. The judge was a per diem judge, and as a 
matter of administration was not likely to be 
available for a considerable period of time — 
perhaps causing a longer delay than if he 
aborted the trial. 


5. The case would not have been reached in 
the other court in which it was originally 
scheduled. 


6. The judge has been on the court for 25 years 
with an unsullied reputation. Indeed, his 
reputation is that of a diligent and hard 
working judge. 


7. The judge demonstrated a clear understand- 
ing of the significance of his error in this 
case. His apology was sincere. 


8. The dispositions in s.51.6(11) are in general 
prospective, not punitive. It is highly 
improbable that this judge would make the 
same kind of mistake again. (We do not, in 
making this observation, consider that the 
need to address the possibility of future mis- 
conduct is a sine qua non for a finding of 
judicial misconduct.) 


9. The judge’s conduct did constitute an error 
in judgement. He should have addressed the 
issue of the length of the trial before it 
started and once he decided to address it he 
should have asked counsel how long it was 
likely to take. However, a reasonable mem- 
ber of the public knowing all of the relevant 
facts would not view this as more than an 
error in judgement. 


For all of these reasons, we consider that this admitted 
error in judgement falls short of constituting judicial mis- 
conduct. We therefore dismiss the complaint. 


APPENDIX 


E-4 


ence e ence wees ener e ene e eect anes sense nese sees sees sees eee esses saes esas eees see ess ee EEEESHSEETEEEEEEEESEEE SORE 


REASONS POR DECISION 


COMPENSATION 


Madam Justice Agro is a member and director of the 
Ontario Conference of Judges. The conference has a com- 
pensation fund for judges who appear before the Judicial 
Council. Accordingly, Madam Justice Agro recused herself 
from this portion of the decision. 


Section 51.7(5) of the Act requires that in circumstances 
where a complaint is dismissed the Judicial Council must 
recommend to the Attorney General that the judge be 
compensated for the costs of legal services and must indi- 
cate the amount. Pursuant to s.51.7(7) the amount of the 
compensation may relate to all or a portion of the judge’s 
costs for legal services and must be based on a rate which 
‘does not exceed the maximum rate normally paid for legal 
services by the Government of Ontario. In this case, coun- 
sel made a joint recommendation for costs in the amount 
of $3,000. It is evident from the hearing itself and the 
information provided to us that this is a substantial reduc- 
tion from the amount that could be awarded. While we 
have concluded that there was no judicial misconduct, we 
are of the view that there was an error in judgement. The 
case was certainly an appropriate one to be brought for- 
ward to a hearing. 


In all of the circumstances, we recommend to the Attorney 
General that Mr. Justice Richards be compensated for his 
legal costs in the amount of $3,000. 


DATED at the City of Toronto, in the Province of Ontario, 
June 7th, 2002. 


Associate Chief Justice DENNIS R. O°;CONNOR 
Madam Justice P H. MARJOH AGRO 
WILLIAM JAMES 

PATRICIA D. S. JACKSON 
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ONTARIO JUDICIAL COUNCIL 
CONSEIL DE LA MAGISTRATURE DE LONTARIO 


January, 2005 
To: All Members of the Queen’s Park Press Gallery and All Other Media 
Dear Sir/Madam: 


A copy of the 2002-2003 Annual Report of the Ontario Judicial Council is attached. In this Report, you will find a 
comprehensive overview of the role of the Ontario Judicial Council as well as a complete summary of activities 
during the period from April 1, 2002 to March 31, 2003. This report has been tabled in the Legislature by the 
Attorney General and can now be released publicly. 


The Ontano Judicial Council received 49 complaints in its eighth year of operation, as well as carrying forward 31 
complaint files from previous years. Of these 80 complaints, 48 files were closed before March 31, 2003, leaving 32 
complaints to be carried over into the ninth year of operation. Nearly half of the 32 complaint files carried over into year 
nine were opened just prior to the end of year eight (i.e., they had been opened in February and March of 2003). 


An investigation is conducted in all cases by a complaint subcommittee of Council, which is composed of a provincial 
judge and a community member. The complaint subcommittee reviews the complainant's letter and, where necessary, 
reviews the transcript and/or the audiotape of the proceedings that took place in court in order to make a fully-informed 
decision about a complaint. In some instances, further investigation is conducted where warranted. At the conclusion 
of its investigation, the complaint subcommittee makes a recommendation as to the disposition of the complaint. This 
recommendation is reviewed by a four member committee, called a review panel. The review panel has representation 
from the community, the bench and the bar and none of its members have any prior knowledge of the complaint or 
know the names of those involved. The review panel must agree with and approve the disposition recommended by the 
complaint subcommittee. In all complaint files dealt with in year eight, the four members of each review panel agreed 
with the recommended disposition of the complaint by the complaint subcommittee after the review panel examined the 
complaint and the investigation which had been conducted. A more detailed description of the complaint process may 
be found at pages 3 to 5 of the Report. 


Forty-five of the 48 complaint files closed were dismissed by the Judicial Council. One complaint was referred to the 
Chief Justice of the Ontario Court of Justice. Two complaint files (involving the same judge) were referred to a hearing. 


Twenty-nine of the 45 complaint files dismissed by the Ontario Judicial Council during the period of time covered by this 
report were found to be outside the jurisdiction of the Council. 


Complaint files that were dismissed because they were found to be outside the jurisdiction of the Council are usually 
matters that are properly the subject of an appeal to another court (for example, a complainant did not agree with the 
sentence a judge handed down or a decision that had been made) and/or are matters where no actual allegation of 
judicial misconduct had been made but dissatisfaction with a judge's decision was expressed. This was the case with 
16 of the 29 complaint files that fell into this category. 


The remaining 13 of the 29 complaint files that were dismissed because they were found to be outside the jurisdiction of 
the OJC combined what was determined to be an unfounded allegation of bias, racism, sexism, or "improper actions" 
with the complaint about a matter that was more properly the subject of an appeal. 
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ONTARIO JUDICAL COUNCIL 
CONSEIL DE LA MAGISTRATURE DE LONTARIO 


Fourteen of the 45 complaint files dismissed by the Ontario Judicial Council were determined to be unfounded after 
investigation. These 14 complaint files involved allegations that a judge had improperly conducted a case or had 
engaged in improper or illegal activity (e.g., tampering with court records), allegations of improper behaviour on the 
bench such as a judge being rude, belligerent, etc., or allegations that a judge’s decision was made as a result of his or 
her alleged lack of impartiality, a conflict of interest or some form of bias. 


Of the remaining five (5) complaint files closed in the eighth year of operation, two complaints were dismissed as 
abandoned by the complainant (file nos. 07-015/01 and 07-043/02), two complaint files were referred to a public hearing 
(file nos. 06-017/00 and 06-024/00) and one complaint file was referred to the Chief Justice of the Ontario Court of 
Justice, Brian W. Lennox, to speak to the judge in question (file no. 07-024/01). 


Pages 7 to 29 of the 2002-2003 Report provide a brief synopsis of the details of each case, indicating the decision 
of the Judicial Council and the reason why the decision was made. 


Contents 


Besides providing a case summary of every file closed by Council during the year in question, the eighth Annual Report 
also contains a copy of its brochure which is distnbuted to the public (Appendix A), a copy of the Judicial Council's 
"Procedures Document" (Appendix B), a copy of the "Continuing Education Plan" of the Ontario Court of Justice 
(Appendix C), a copy of the relevant legislation goveming the Ontano Judicial Council (Appendix D) and a copy of the 
Reasons for Decision in the public heanng held by the Judicial Council conceming file nos. 06-017/00 and 06-024/00 
(Appendix &). 


| regret that this Annual Report was not provided to you in a more timely manner but | appreciate your 
understanding that its public release is beyond the control of the Judicial Council. 


Yours very truly, 


VALERIE P. SHARP, LL.B. 
Registrar 


Enclosure 


ONTARIO JUDICIAL COUNCIL 


March 31, 2004 


The Honourable Michael Bryant 

Attorney General for the Province of Ontario 
720 Bay Street, 11th Floor 

Toronto, Ontario 

M5G 2K1 


Dear Minister: 
It is our pleasure to submit the Annual Report of the Ontario Judicial Council concerning its 
eighth year of operation, in accordance with subsection 51(6) of the Courts of Justice Act. 


The period of time covered by this Annual Report is from April 1, 2002 to March 31, 2003. 


Respectfully submitted, 


R. Roy McMurtry Brian W. Lennox 


Chief Justice of Ontario Chief Justice 
Ontario Court of Justice 


INTRODUCTION 


The period of time covered by this Annual Report is 
from April 1, 2002 to March 31, 2003. 


The Ontario Judicial Council investigates complaints 
made by the public against provincially appointed 
judges and masters. In addition, it approves the 
education plan for provincial judges on an annual 
basis and has approved criteria for continuation in 
office and standards of conduct developed by the 
Chief Justice of the Ontario Court of Justice. The 
Judicial Council may make an order to accommo- 
date the needs of a judge who, because of a disabil- 
ity, is unable to perform the duties of judicial office. 
Such an accommodation order may be made as a 
result of a complaint (if the disability was a factor in 
a complaint) or on the application of the judge in 
question. Although the Judicial Council itself is not 
directly involved in the appointment of provincial 
judges to the bench, a member of the Judicial Council 
serves on the provincial Judicial Appointments 


Advisory Committee as its representative. 


The Ontario Judicial Council had jurisdiction over 
approximately 260 provincially-appointed judges 
and masters during the period of time covered by 


this Annual Report. 
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Respecting the Honourable Madam 
Justice Lesley M. Baldwin 


1. Composition and Terms of Appointment 


The Ontario Judicial Council includes: 


¢ the Chief Justice of Ontario (or designate from 
the Court of Appeal) 


¢ the Chief Justice of the Ontario Court of Justice 
(or designate from the Ontario Court of Justice) 


# the Associate Chief Justice of the Ontario Court 
of Justice 


¢ a Regional Senior Judge of the Ontario Court of 
Justice appointed by the Lieutenant Governor in 
Council on the recommendation of the Attorney 
General 


* two judges of the Ontario Court of Justice 
appointed by the Chief Justice of the Ontario 
Court of Justice 


the Treasurer of The Law Society of Upper 
Canada or another bencher of the Law Society 
who is a lawyer, designated by the Treasurer 


¢ a lawyer who is not a bencher of The Law 
Society of Upper Canada, appointed by the 
Law Society 


¢ four persons, neither judges nor lawyers, who 
are appointed by the Lieutenant Governor in 
Council on the recommendation of the 
Attorney General 


The Chief Justice of Ontario chairs all proceedings deal- 
ing with complaints against specific judges, except for the 
review panel meetings, which are chaired by a provincial 
judge, designated by the Judicial Council. The Chief 
Justice of Ontario also chairs meetings held for the pur- 
pose of dealing with applications to accommodate a 
judge’s needs resulting from a disability or meetings held 
to consider the continuation in office of a Chief Justice or 
an Associate Chief Justice. The Chief Justice of the 
Ontario Court of Justice chairs all other meetings of the 
Judicial Council. 


2. Members - Regular 


The membership of the Ontario Judicial Council in its 
eighth year of operation (April 1, 2002 to March 31, 
2003) was as follows: 


Judicial Members: 


CHIEF JUSTICE OF ONTARIO 
RR Oy VCMT Iya, eee ee (Toronto) 


CHIEF JUSTICE OF THE ONTARIO COURT OF JUSTICE 
Brian: We LENnOx sees oo eee (Ottawa/Toronto) 


ASSOCIATE CHIEF JUSTICE OF THE ONTARIO COURT 
OF JUSTICE 


JeDavid: Wakeasites he: faced Rees eee (Toronto) 


REGIONAL SENIOR JUSTICE 
Raymond. Petaillon 28 ax ee ee (Lindsay) 


LWO {JUDGES APPOINTED BY THE CHIEFRMUSIIGE On 
THE ONTARIO COURT OF JUSTICE 


The Honourable Madam Justice Marjoh Agro.....(Milton) 


The Honourable Madam Justice Deborah Livingstone 


sags deotu ie tee RS ale hie tt) SoA ae eee (London) 
Lawyer Members: 

TREASURER OF THE LAW SOCIETY 

OF UPPER CANADA 

Vern Evirishna@) Ga. ae eee ee (Toronto) 


LAWYER DESIGNATED BY THE TREASURER OF 
THE LAW SOCIETY OF UPPER CANADA 


Julian; Porter..0) Ceo eign eee re (Toronto) 
LAWYER DESIGNATED BY THE LAW SOCIETY OF 
UPPER CANADA 

Patricia Dia. Jackson as. sete ee ee ee (Toronto) 


Community Members: 


PAU AM ME OUND) eee eo eeece epee gay ete (Bracebridge) 
President and CEO, Muskoka Transport Ltd. 


VIN RANER OSM ES ene here ee ee ee (Toronto) 
Chair, Inmet Mining 


PLE N RY VLE LAINE Nig & cost crease cas cin: (Wabigoon) 
Ontario Metis — Aboriginal Association 


One Lay Member Position — vacant — (from February 28, 2001) 


Members — Temporary 


Sections 87 and 87.1 of the Courts of Justice Act gives the 
Ontario Judicial Council jurisdiction over complaints 
made against every person who was a master of the 
Supreme Court prior to September 1, 1990 and every 
provincial judge who was assigned to the Provincial 
Court (Civil Division) prior to September 1, 1990. When 
the Ontario Judicial Council deals with a complaint 
against a master or a provincial judge of the former Civil 
Division, the judge member of the complaint subcom- 
mittee is replaced by a temporary member appointed by 
the Chief Justice of the Superior Court of Justice — either 
a master or a provincial judge who presides in “Small 
Claims Court”, as the case may be. 


During the period of time covered by this report, the fol- 
lowing individuals served as temporary members of the 
Ontario Judicial Council when dealing with complaints 
against these provincially-appointed judges and masters: - 


MASTERS JUDGES 


sMacteppaciliiaeciark, ©. Cee The Monourable . 
° Master R.B. Linton, Q.C Mr. Justice M.D. Godfrey 


¢ Master R.B. Peterson * The Honourable Madam 


Justice Pamela Thomson 


Subsection 49(3) of the Courts of Justice Act permits the 
Chief Justice of the Ontario Court of Justice to appoint a 
provincial judge to be a temporary member of the 
Ontario Judicial Council to meet the quorum require- 
ments of the legislation with respect to Judicial Council 
meetings, review panels and hearing panels. The follow- 
ing judge of the Ontario Court of Justice has been 
appointed by the Chief Justice of the Ontario Court of 


Justice to serve as a temporary member of the Ontario 
Judicial Council when required: 


The Honourable Justice Bernard M. Kelly 


3. Administrative Information 


Separate office space adjacent to the Office of the Chief 
Justice of the Ontario Court of Justice in downtown 
Toronto is utilized by both the Ontario Judicial Council 
and the Justices of the Peace Review Council. The prox- 
imity of the Councils’ office to the Office of the Chief 
Justice permits both Councils to make use of clerical and 
administrative staff, as needed, and computer systems 
and support backup without the need of acquiring a large 
support staff. 


Councils’ offices are used primarily for meetings of both 
Councils and their members. Each Council has a separate 
phone and fax number and its own stationery. Each has a 
toll-free number for the use of members of the public 
across the province of Ontario and a toll-free number for 
persons using TTY/teletypewriter machines. 


In the eighth year of operation, the staff of the Ontario 
Judicial Council and the Justices of the Peace Review 
Council consisted of a registrar, an assistant registrar (for 
part of the year) and a secretary: 


VALERIE PeSHARP, LL.B, = Registrar 
THOMAS GLASSFORD - Assistant Registrar 
(from September 23, 2002 to commencement 

of parental leave on February 24, 2003) 

ANA BRIGIDO — Acting Assistant Registrar 
(from February 24, 2003) 

JANICE CHEONG - Secretary 


4. Education Plan 


The Chief Justice of the Ontario Court of Justice is 
required, by section 51.10 of the Courts of Justice Act, to 
implement, and make public, a plan for the continuing 
judicial education of provincial judges and_ subs. 
51.10(1) requires the education plan to be approved by 
the Judicial Council. During the period of time covered 
by this Annual Report a continuing education plan was 
developed by the Chief Justice in conjunction with the 


Education Secretariat and the continuing education plan 
was approved by the Judicial Council. A copy of the con- 
tinuing education plan for 2002-2003 can be found at 
Appendix “C”. 


5. Communications 


The website of the Ontario Judicial Council continues to 
include information on the Council as well as informa- 
tion about upcoming hearings. Copies of “Reasons for 
Decision” are posted on the website when released and 
continue to be available until they can be incorporated 
into an Annual Report. 


The address of the OJC website is: www.ontariocourts.on.ca/, 


6. Procedures 


Some minor changes were made to the OJC Procedures 
document in the last reporting year to allow for the 
speedier processing of complaint files. The new adminis- 
trative procedures call for the Registrar to make an initial 
assessment of each complaint file as it is opened and 
determine whether or not a transcript and/or an audio- 
tape of the court proceedings will be necessary for the 
complaint subcommittee’ investigation. If the Registrar 
determines that is the case, the material is ordered at the 
time the file is opened. This results in a significant sav- 
ings of time. The Registrar may also recommend that a 
complaint be dismissed by the complaint subcommittee 
without further investigation if the Registrar is of the 
opinion that a complaint is outside the jurisdiction of the 
OJC or is frivolous, vexatious or an abuse of process as 
set out in the governing legislation. The Registrar's assess- 
ment of a complaint is subject always to the assessment 
of the members of the investigating complaint subcom- 
mittee and its unanimous decision about a complaint is 
subject to the review of the members of the review panel 


These changes to the OJCs administrative procedures 
have had the effect of shortening the average length of 
time to process a complaint file from about a year to just 
over three months in cases where a complaint is outside 
the jurisdiction of the OJC and there is no investigation 
to be conducted. In these instances, the only “delay” 
encountered in processing a file is simply the period of 
time it takes to bring the file before a review panel at one 


of the OJC’s regularly scheduled meetings. In instances 
where investigation is necessary and a transcript and/or 
audiotape of court proceedings is required, the changes 
in administrative procedure have resulted in significant 
time savings and the average length of time to process 
more complex files has been shortened from a year or 
longer to six months or less. 


A detailed outline of the OJCs procedures is included in 
ADpencdiy he 


7. Judicial Appointments Advisory Committee 


Since proclamation of amendments to the Courts of Justice 
Act in February, 1995, the Judicial Council no longer has 
any direct involvement in the appointment of provincial 
judges to the bench. However, a member of the Ontario 
Judicial Council serves on the provincial Judicial 
Appointments Advisory Committee (J.A.A.C.) as its rep- 
resentative. The Honourable Madam Justice Marjoh Agro 
was appointed by the OJC to act as its representative on 
Jen 


8. The Complaints Procedure 


A complaint subcommittee of Judicial Council members, 
comprised always of a provincially-appointed judicial 
officer (a judge, other than the Chief Justice of the 
Ontario Court of Justice, or a master) and a lay member, 
examines all complaints made to the Council. The gov- 
erning legislation empowers the complaint subcommittee 
to dismiss complaints which are either outside the juris- 
diction of the Council (i.e., complaints about federally 
appointed judges, matters for appeal, etc.) or which, in 
the opinion of the complaint subcommittee, are frivolous 
or an abuse of process. All other complaints are investi- 
gated further by the complaint subcommittee. A more 
detailed outline of the Judicial Council's procedures is 
included as Appendix “B”. 


Once the investigation is completed, the complaint sub- 
committee may recommend the complaint be dismissed, 
refer it to the Chief Justice of the Ontario Court of Justice 
for an informal resolution, refer the complaint to media- 
tion or refer the complaint to the Judicial Council, with 
or without recommending that it hold a hearing. The 
decision of the complaint subcommittee must be unani- 


mous. If the complaint subcommittee members cannot 
agree, the complaint subcommittee members refers the 
complaint to the Council (or a review panel thereof) to 
determine what action should be taken. 


A mediation process may be established by the Council 
and only complaints which are appropriate (given the 
nature of the allegations) will be referred to mediation. 
The Council must develop criteria to determine which 
complaints are appropriate to refer to mediation. 


The Council (or a review panel thereof), will review the 
recommended disposition of a complaint (if any) made 
by a complaint subcommittee and may approve the dis- 
position or replace any decision of the complaint sub- 
committee if the Council (or review panel), decides the 
decision was not appropriate. If a complaint has been 
referred to the Council by the complaint subcommittee, 
the Council (or a review panel thereof), may dismiss the 
complaint, refer it to the Chief Justice of the Ontario 
Court of Justice or a mediator or order that a hearing into 
the complaint be held. Review panels are composed of 
two provincial judges (other than the Chief Justice of the 
Ontario Court of Justice), a lawyer and a lay member. At 
this stage of the process, only the two complaint sub- 
committee members are aware of the identity of the com- 
plainant or the subject judge. 


Complaint subcommittee members who participated in 
the screening of the complaint are not to participate in its 
review by Council or a subsequent hearing. Similarly, 
review panel members who dealt with a complaint’ 
review or referral will not participate in a hearing of the 
complaint, if a hearing is ordered. 


By the end of the investigation and review process, all 
decisions regarding complaints made to the Judicial Council 
will have been considered and reviewed by a total of six 
members of Council — two members of the complaint 
subcommittee and four members of the review panel. 


Provisions for temporary members have been made in 
order to ensure that a quorum of the Council is able to 
conduct a hearing into a complaint if a hearing has been 
ordered. Hearing panels are to be made up of at least two 
of the remaining six members of Council who have not 
been involved in the process up to that point. At least one 
member of a hearing panel is to be a lay member and the 


Chief Justice of Ontario, or his designate from the Court 
of Appeal, is to chair the hearing panel. 


A hearing into a complaint is public unless the Council 
determines, in accordance with criteria established under 
section 51.1(1) of the Courts of Justice Act, that excep- 
tional circumstances exist and the desirability of holding 
an open hearing is outweighed by the desirability of 
maintaining confidentiality, in which case the Council 
may hold all or part of a hearing in private. 


Proceedings, other than hearings to consider complaints 
against specific judges, are not required to be held in 
public. The identity of a judge, after a closed hearing, will 
only be disclosed in exceptional circumstances as deter- 
mined by the Council. In certain circumstances, the 
Council also has the power to prohibit publication of 
information that would disclose the identity of a com- 
plainant or a judge. The Statutory Powers Procedure Act, 
with some exceptions, applies to hearings into complaints. 


After a hearing, the hearing panel of the Council may dis- 
miss the complaint Qwith or without a finding that it is 
unfounded) or, if it finds that there has been misconduct 
by the judge, it may impose one or more sanctions or 
may recommend to the Attorney General that a judge be 
removed from office. 


The sanctions which can be imposed by the Judicial 
Council for misconduct are as follows: 

¢ a warning 

¢ a reprimand 


¢ an order to the judge to apologize to the 
complainant or to any other person 

¢ an order that the judge take specific measures, 
such as receiving education or treatment, as a 
condition of continuing to sit as a judge 

¢ suspension, with pay, for any period 

¢ suspension, without pay, but with benefits, 


for up to thirty days 


NB: any combination of the above 
sanctions may be imposed 


¢ a recommendation to the Attorney General that 
the judge be removed from office 


NB: this last sanction is not to be combined 
with any other sanction 


The question of compensation of the judge’s costs incurred 
for legal services in the investigation of a complaint and/or 
hearing into a complaint may be considered by the review 
panel or by a hearing panel when a hearing into the com- 
plaint is held. The Council is empowered to order com- 
pensation of costs for legal services (based on a rate for legal 
services that does not exceed the maximum rate normally 
paid by the Government of Ontario for similar services) and 
the Attorney General is required to pay compensation to 
the judge in accordance with the recommendation. 


The legislative provisions of the Courts of Justice Act 
concerning the Ontario Judicial Council are included as 
Appendix “D” to this Report. 


The Ontario Judicial Council received 49 complaints in 
its eighth year of operation, as well as carrying forward 
31 complaint files from previous years. Of these 80 com- 
plaints, 48 files were closed before March 31, 2003, leay- 
ing 32 complaints to be carried over into the ninth year 
of operation. Nearly half of the 32 complaint files carried 


over into year nine were opened just prior to the end of 


year eight (i.e., they had been opened in February and 
March of 2003). 


PISCALEA EAR: 


Opened During Year 


Continued from Previous Year 


Total Files Open During Year 
Closed During Year 


Remaining at Year end 


An investigation was conducted in all cases. The com- 
plaint subcommittee reviewed the complainant’ letter 
and, where necessary, reviewed the transcript and/or the 
audiotape of the proceedings that took place in court in 
order to make its determination about the complaint. In 
some instances, further investigation was conducted 
where it was warranted. In all cases, the four members of 
each review panel agreed with the recommended dispo- 
sition of the complaint by the complaint subcommittee 
alter the review panel examined the complaint and the 
investigation which had been conducted. 


Forty-five of the 48 complaint files closed were dismissed 
by the Judicial Council. One complaint was referred to 
the Chief Justice of the Ontario Court of Justice. Two 
complaint files (involving the same judge) were referred 
to a hearing. 


Twenty-nine of the 45 complaint files dismissed by the 
Ontario Judicial Council during the period of time cov- 
ered by this report were found to be outside the jurisdic- 
tion of the Council. 


Complaint files that were dismissed because they were 
found to be outside the jurisdiction of the Council are 
usually matters that are properly the subject of an appeal 
to another court (for example, a complainant did not 
agree with the sentence a judge handed down or a deci- 
sion that had been made) and/or are matters where no 
actual allegation of judicial misconduct had been made 
but dissatisfaction with a judge’s decision was expressed. 
This was the case with 16 of the 29 complaint files that 
fell into this category. 


97/98 | 98/99 


The remaining 13 of the 29 complaint files that were dis- 
missed because they were found to be outside the juris- 
diction of the OJC combined what was determined to be 
an unfounded allegation of bias, racism, sexism, or 
“Improper actions” with the complaint about an 
appealable matter. 


Fourteen of the 45 complaint files dismissed by the 
Ontario Judicial Council were determined to be 
unfounded after investigation. These 14 complaint files 
involved allegations that a judge had improperly con- 
ducted a case or had engaged in improper or illegal activ- 
ity (e.g., tampering with court records), allegations of 
improper behaviour on the bench such as a judge being 
rude, belligerent, etc., or allegations that a judge’s deci- 
sion was made as a result of his or her alleged lack of 
impartiality, a conflict of interest or some form of bias. 


Of the remaining five (5) of the 48 complaint files closed 
in the eighth year of operation, two complaints were dis- 
missed as abandoned by the complainant (file nos. 07- 
015/01 and 07-043/02), two complaint files were 
referred to a public hearing (file nos. 06-017/00 and 06- 
024/00) and one complaint file was referred to the Chiet 
Justice of the Ontario Court of Justice, Brian W. Lennox, 
to speak to the judge in question (file no. 07-024/01). 


10. Case Summaries 


In all cases that were closed during the year, notice of the 
Judicial Council’s decision, with the reason(s) therefore, 
was given to the complainant and to the subject judge, in 
accordance with the judge’s instructions on notice (please 
see page B-26 of the OJ.C. Procedures Document, 
Appendix “B”). 


Files are given a two-digit prefix indicating the year of 
Council's operation in which they were opened, followed 
by a sequential three-digit file number and by two digits 
indicating the calendar year in which the file was opened 
(i.e., file no. 06-55/01 was the fifty-fifth file opened in 
the sixth year of operation and was opened in calendar 
year 2001). 


Details of each complaint with identifying information 
removed, where applicable, follow. 
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CASE NOS. 06-017/00 and 
06-024/00 

Two complaints were received — one from two 
members of the private defence bar and the other 
from members of an association of criminal 
defence lawyers (the Criminal Lawyers 
Association). The complainants wrote to the 
Ontario Judicial Council concerning a judge who 
had chaired “The Joint Committee on Domestic 
Violence” which was composed of senior govern- 
ment officials and experts on domestic violence. 
The Joint Committee’ mandate was to advise the 
Attorney General and the Government of 
Ontario on how best to implement the recom- 
mendations of a previously-held Coroner's 
Inquest into the murder of a victim of domestic 
violence. The report of that Joint Committee was 
submitted to the Attorney General in August of 
1999. The judge, as former Chair of the Joint 
Committee, wrote to the Attorney General in July 
of 2000, enclosing a letter from the other four 
committee members, urging the government to 
take action to implement the recommendations 
that had been contained in the Joint Committee’s 
report. In her letter to the Attorney General, the 
judge noted that, “I endorse their requests and 
can add parenthetically, that I have observed no 
noticeable changes in the manner in which coun- 
sel are approaching these difficult cases in the 
criminal courts in which I preside.” The letter to 
the Attorney General, together with a copy of the 
letter from the other committee members, was 
given to the media by one of the members of the 
Joint Committee.The letters formed the basis of 
an article in the Toronto Star which appeared on 
the front page of it's July 19, 2000 edition. 


The Criminal Lawyers Association (the CLA) 
alleged that it was improper for a sitting judge to 
chair a committee whose recommendations 
related to the issue of domestic violence. The 
CLA alleged that “it is inconsistent with the sep- 
aration of the judicial and executive branches for 
a sitting judge to be involved in this kind of 
work. By participating on the Committee as a 
judge, she risks associating the entire judiciary 


with a single political view of this social problem”. 


The CLA further stated that when members of 
the judiciary are involved with Commissions of 
Inquiry or reviews in order to advise the 
Executive, the judge involved should step down 
from his/her judicial position for the period that 
he/she is “working for the government”. The 
CLA further stated that the judge who was the 
chair of the joint committee wrote to the 
Attorney General, a year after the release of the 
Joint Committee’s Report, to complain about “the 
lack of implementation of existing recommenda- 
tions and strategies” from the inquest and the 
Joint Committee. The CLA was of the view that 
“the way in which government policy is imple- 
mented in response to a real or perceived social 
problem is a political matter and one on which a 
judge should not be importuning the Attorney 
General”. The CLA alleged that the judge contin- 
ued to “lobby for the implementation of those 
views” and suggested that the judge “is incapable 
of maintaining appropriate judicial neutrality on 


this issue” as a consequence. 


Both the CLA and the two members of the pri- 
vate defence bar objected to the observation 
made in the judge’s letter to the Attorney General 
that she had observed “no noticeable change in 
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the manner in which counsel are approaching 
these difficult cases in the criminal courts”. Both 
complainants alleged that expressing such a view 
was “inconsistent with the neutrality required by 
a judge” and further that “if she wishes to advo- 
cate a particular political perspective, it cannot 
and should not be done from the Bench.” 


The complaint subcommittee asked for and 
reviewed a response to the complaint from the 
judge. In her response, the judge made it clear 
that her remarks about “counsel” was a reference 
to Crown Counsel only, not defence counsel as 
incorrectly surmised in the complainants letters. 
The judge also provided a copy of the Joint 
Committee’ Report with her response. The com- 
plaint subcommittee referred the complaint to 
the members of the review panel who, after 
reviewing the material gathered by the complaint 
subcommittee, decided that although there was 
no problem with a judge acting as a chair or 
being involved in the work of a committee, such 
as the one in question, a problem did arise from 
the “lobbying” letter to the Attorney General after 
the committee had completed its mandate and 
submitted its report. It was the view of the com- 
plaint subcommittee and the review panel mem- 
bers that advocating a position as a sitting judge 
is inappropriate judicial conduct and a hearing 
into the matter should be held. 


A Notice of Hearing was issued and a hearing was 
held on April 2, 2002. As the criteria for a private 


hearing were not met, the hearing was public. 


At the conclusion of the hearing, the hearing 
panel determined that, although the complaint 
was not altogether unfounded, a finding of judi- 


cial misconduct was not warranted. The full text 
of the “Reasons for Decision” in this matter may 


be found at Appendix “E”. 


CASE NO. 07-006/01 

The following information was provided to the 
OJC by the complainant. The complainant was 
accused of impaired driving and attended in 
court to enter a plea of “not guilty”. The com- 
plainant was represented by counsel who made 
various arguments to the court prior to trial 
regarding the alleged infringement of the com- 
plainant's Charter rights. The Charter applica- 
tions were dismissed by the judge and he ruled 
that the arrest by the officer of the accused/com- 
plainant was justified and the detention of the 
accused/complainant after the breathalyser test 
was also justified. The complainant advised that 
after ruling against him on the Charter argu- 
ments, the trial judge made the suggestion to the 
Crown that the Crown should ask for costs 
against the complainant and the complainant 
alleged that this exhibited bias against the com- 
plainant on the part of the judge. The com- 
plainant further alleged that he felt so intimidated 
by this suggestion of the trial judge regarding 
costs that he instructed his lawyer to change his 
plea from “not guilty” to “guilty” because he felt 
sure he would not get a fair trial in front of some- 


one who had made such a suggestion. 


The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence 
and asked for and reviewed a response to the 
complaint from the judge. The complaint sub- 
committee recommended that the complaint be 


dismissed after its review of this material. The 
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complaint subcommittee was of the view that the 
mere fact that the judge did not agree with the 
complainant's Charter arguments and had made 
a suggestion to the Crown regarding costs is not 
judicial misconduct. The complaint subcommit- 
tee was also of the view that the judge’s decision 
and his suggestion regarding costs did not 
amount to intimidation of the complainant as 
alleged. The complaint subcommittee noted that, 
in his response, the judge had advised that coun- 
sel for the complainant had advanced arguments 
in support of the Charter application that were 
totally frivolous and lacking in merit and it was 
this that led him to the conclusion the applica- 
tion would fail, not any lack of impartiality on 
his part. The complaint subcommittee also noted 
that in his response, the judge advised that the 
complainant likely changed his plea from “not 
guilty” to “guilty” on the advice of his counsel 
since the unsuccessful Charter application was 
the only defence available to the complainant. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 
be dismissed. 


CASE NO. 07-009/01 

The complainant advised that she had laid a 
charge of assault against her husband. The com- 
plainant alleged that, after the lunch break, the 
Crown Attorney approached her and told her 
that “the judge was rushing him and wanted to 
do a pre-trial to see if we should have a trial”. 
The complainant stated that when the case was 
called into court, the judge was not interested in 
conducting a trial but urged the parties to enter 
into a peace bond. The complainant advised that 


she and her husband each spoke to a lawyer dur- 
ing a court recess and this lawyer explained to 
each of them what a peace bond was. The com- 
plainant further advised that she told the lawyer 
she spoke to that a peace bond wasn't going to 
work and it wouldn't make any difference if she 
signed a piece of paper. The complainant stated 
that, “By this time I was in such a state | did not 
know what was actually going on and I just 
wanted it to be over.” The complainant went on 
to state that she felt “this court was a farce” and 


“Criminal Court...turned into a Family Court.” 


The complaint subcommittee ordered and 
reviewed a copy of the transcript of the evidence 
and asked for and reviewed a response from the 
judge. The complaint subcommittee recom- 
mended that the complaint be dismissed as it 
was evident from the transcript of the court pro- 
ceedings and the response from the judge that 
the Crown was not in a position to start the trial 
on the date it was marked for trial and everyone 
had agreed to a pre-trial hearing. The complaint 
subcommittee further reported that it was evi- 
dent in the transcript of the proceedings and in 
the judge’s response that, if the agreement 
reached during the pre-trial was not to everyone's 
satisfaction, a trial could have taken place before 
a different judge at a later date and this had been 
explained to the parties. The complaint subcom- 
mittee noted that everyone willingly participated 
in the pre-trial and the eventual peace bonds that 
were entered into and the complaint subcommit- 
tee could find no misconduct on the part of the 
judge in this matter. The review panel agreed 
with the complaint subcommittee's recommen- 
dation that the complaint be dismissed. 
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CASE NO. 07-015/01 

The complainant, who was self-represented, 
reported that he had been involved in ongoing 
litigation in family court since 1999. The com- 
plaint subcommittee reported to the review 
panel that his very lengthy complaint was about 
an ongoing custody dispute and the complainant 
alleged that the judge who was the subject of his 
complaint mismanaged the file, mis-directed 
himself, was devoid of any understanding of the 
law and listened only to the lawyer for the 
mother of the children. The complaint subcom- 
mittee recommended that the complaint be dis- 
missed because it had made several requests to 
the complainant for promised material and doc- 
umentation which had not been forthcoming. 
The complaint subcommittee also noted that it 
appeared to them that the complainant is simply 
an unhappy litigant who was dissatisfied with 
the decisions that had been made in his case. The 
complaint subcommittee further noted that if the 
complainant was dissatisfied with the judgment 
of the court or irregularities in procedure, he had 
the remedy of appealing the decisions that were 
made and without evidence of judicial miscon- 
duct, the matter is outside the jurisdiction of the 
OJC. The review panel agreed with the com- 
plaint subcommittee's recommendation that the 
complaint be dismissed subject to the file being 
re-opened if the complainant provides the fur- 
ther information that had been requested to sup- 


port his allegations. 


CASE NO. 07-023/01 

The complainant was a self-represented litigant 
who attempted to apply for relief in a family law 
matter through the filing of various motions. In 
the incident under review, the complainant 
alleged that the presiding judge was rude and 
abusive and demonstrated “blatant unfairness” 
and a “discriminatory stance” regarding the com- 
plainant’s court matter. The complainant advised 
that she was attempting to bring forward three 
motions that she claimed had not been decided 
upon by the judge at an earlier court appearance. 
In attempting to argue these motions, the com- 
plainant alleged that the judge's decisions regard- 
ing hearing submissions from the parties were 
racially biased. The complainant further alleged 
that the judge remarked, “I don't care what hap- 
pen (sic) to your child”. 


The complaint subcommittee ordered and 
reviewed a copy of the transcript of the hearing. 
The complaint subcommittee recommended that 
the complaint be dismissed because, in its view, 
the transcript disclosed no judicial misconduct 
on the part of the judge. The complaint subcom- 
mittee also noted that the remark attributed to 
the judge by the complainant (“I don’t care what 
happen (sic) to your child”) was not made. The 
complaint subcommittee reported that the judge 
was merely attempting to control the court pro- 
ceeding and explain the process to the com- 
plainant. The complaint subcommittee was of 
the view that the judge exercised his judicial dis- 
cretion in dealing with the complainant’ motion 
requests and, without any indication of judicial 


misconduct, the exercise of judicial discretion is 
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outside the jurisdiction of the Ontario Judicial 
Council. The review panel agreed with the com- 
plaint subcommittees recommendation that the 


complaint be dismissed. 


CASE NO. 07-024/01 

Information was received by the OJC that a judge 
in a court location had discovered a number of 
pages of graphic adult sexual material sitting in 
the paper tray of the shared printer in the office 
area of the courthouse. The material was turned 
over to the Court Services Manager at the court 
location. A review of the computer server printer 
log revealed that the material had been printed 
out from a certain judge's computer on the 
evening previous to its discovery. The complaint 
subcommittee retained the services of a private 
investigator who confirmed that someone had 
logged onto the judge's computer between the 
hours of 7:20 p.m. and 9:20 p.m. on the evening 
in question and the courthouse security logs also 
revealed that the judge whose computer had 
been used had been in the courthouse during 
those hours on the evening in question. The 
judge's laptop computer was made available to 
the Judicial Council’ investigator for inspection. 
The computer subcommittee reported that an 
analysis of the computer's hard drive did not 
reveal any records relating to the evening in 
question. However, the analysis also revealed 
that a significant amount of material had been 
deleted from the computer's hard drive prior to 
the computer being made available for inspec- 
tion. The investigator was able to restore some of 
the deleted files and some of those files were 
found to contain graphic images of adult sexual 
material that were downloaded onto the com- 


puter from adult sexual websites. The complaint 
subcommittee asked the judge for a response to 


this complaint. 


In his response, the judge acknowledged that he 
had printed out a number of sexually explicit 
adult images on the evening in question and also 
acknowledged that he had previously stored a 
number of very graphic depictions of sexual 
activity on his computer which he had down- 
loaded from various “free” websites. The judge 
acknowledged that accessing these websites from 
a government computer in a government office 
was clearly inappropriate and wrong and he 
admitted to being deeply embarrassed for having 
done so. The complaint subcommittee recom- 
mended to the review panel that this complaint 
be referred to the Chief Justice. After discussion 
of the complaint and the investigator's report, the 
members of the review panel were satisfied that 
an appropriate response to this error in judgment 
would be to have the matter referred to the Chief 
Justice with certain conditions attached. The 
review panel was of the view that the judge 
should have a “Web Filter” installed on his gov- 
ernment-issued computer to ensure that he 
would not be able to access inappropriate web- 
sites in future and that he should also apologize 
to the staff people and other judges who came 
into contact with the inappropriate material that 
he had accessed on his computer. The Chief 
Justice reported to the review panel after his 
meeting with the judge and advised that he was 
satisfied that the conditions imposed on the 
referral of the complaint had been met and the 
judge had expressed remorse for what he recog- 
nized was a serious error in judgment. The 


review panel expressed their satisfaction with the 
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report provided to them by the Chief Justice and 
indicated that the file could now be closed. 


CASE NO. 07-025/01 

The complainant was convicted of an assault on 
his father-in-law that was committed during a 
domestic disturbance. He complained to the OJC, 
the Ministry of the Attorney General and the 
O.PP about the conduct of everyone who was 
involved in the assault case, alleging that the 
police and the crown were involved in a course of 
malicious prosecution. In his letters to the OJC, 
the complainant alleged that the trial judge was 
biased against him, had been prejudiced in favour 
of the police and prosecutors and had conducted 
himself inappropriately throughout the trial. In 
particular, the complainant alleged that a lawyer 
he had retained to represent him told him that the 
judge “had a hard on” for him (the complainant) 
and “this judge is out to get you”. The com- 
plainant also stated that at a lunch break during 
his trial, the presiding judge came over to the 
complainant's lawyer, interrupting a private dis- 
cussion the complainant was having with him, 
and “intervened - to talk about them all going to 
lunch - the legal crowd.” The complainant alleged 
that this was inappropriate and constituted judi- 
cial misconduct on the part of the trial judge. 


The complaint subcommittee ordered and 
reviewed a copy of the transcript of the trial and 
asked for and reviewed a response from the 
judge. The complaint subcommittee recom- 
mended that the complaint be dismissed as it was 
their view that the transcript revealed no bias or 


prejudice or inappropriate comments by the trial 


judge. The complaint subcommittee noted that the 
judge exhibited a good deal of patience with the 
complainant throughout the court proceedings. The 
complaint subcommittee further noted that the 
judge cannot be held accountable for comments 
supposedly made about him by the complainant's 
lawyer. The complaint subcommittee also reported 
on the judge's response to that aspect of the com- 
plaint concerning his approach to the com- 


plainant's lawyer regarding lunch arrangements. 


In his response, the judge explained that during the 
lunch break he observed the complainant's lawyer 
speaking to the complainant and waited until the 
lawyer noticed him and briefly stopped his conver- 
sation with the complainant before he (the judge) 
approached them. The judge advised that he was 
not within earshot of the complainant and _ his 
lawyer while they were having their discussion. The 
judge noted that he approached the complainant’ 
lawyer to let him know where he (the judge) and 
the court staff would be going for lunch. The judge 
advised that he did this because court was sitting in 
a very small community with limited dining 
options and it is his practice to advise both defence 
and crown counsel where he and the court staff are 
eating so that they can go elsewhere if they wish or, 
if time and circumstance permit, can join the judge 
and court staff for lunch. The judge advised that 
lawyers are only permitted to join the judge for 
lunch if both the crown and defence counsel are 
together. The judge also noted that having lunch 
together sometimes permits the court and counsel 
to discuss general issues regarding satellite court 
efficiencies, legal aid and other resource needs but 
that current cases before the court are never 


discussed and counsel all know that. 
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The judge noted that the complainant was pre- 
sent during this conversation about lunch 
arrangements and if he had a problem with his 
lawyer joining the judge and the court staff for 
lunch on the occasion in question, he could have 
asked his lawyer not to do so. The judge advised 
that he is aware that such a request has been 
made in the past by other accused people. The 
judge further noted that, in his opinion, openly 
offering professional civility in the unique envi- 
ronment of a satellite court setting is not inap- 
propriate and the complaint subcommittee 
agreed that this does not amount to judicial 
misconduct. The review panel agreed with the 
complaint subcommittee's recommendation that 


the complaint be dismissed. 


CASE NO. 07-026/01 

The complainant is the father of a person who 
was convicted of impaired driving. The com- 
plainant alleged that the judge exhibited “out- 
right bias towards police” and/or that the judge 
“subscribes to the mindset (sic) of organizations 
such as M.A.D.D.” (Mothers Against Drunk 
Driving) and/or the judge lacked the experience 
of a “matured” justice in that she lacked the 
“insight or capacity to believe the [police] officer 
testified anything but the truth.” The com- 
plainant advised that the conviction had been 
appealed and upheld and that the appeal judge 
had “failed to observe any errors or bias” in the 
decision of the trial judge so he felt his “only 
recourse” was to write to the OJC to make a com- 
plaint. The complaint subcommittee recom- 
mended that the complaint be dismissed as they 
reported that a review of the transcript of the trial 
provided to them by the complainant failed to 


reveal any bias or judicial misconduct on the part 
of the trial judge and the complaint is unfounded. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 


be dismissed. 


CASE NO. 07-028/01 

The complainant is the father of children who 
were the subject of an application by a Children’s 
Aid Society to take his children into the tempo- 
rary custody of the CAS for their protection. The 
complainant alleged that the judge violated his 
civil and human rights in making an order 
against him and awarding the CAS temporary 
custody of his children. 


The complaint subcommittee reviewed the tran- 
script of the hearing and reported that, in its 
view, there was no judicial misconduct on the 
part of the judge who heard the application. The 
complaint subcommittee further indicated that 
the judges conduct of the hearing was entirely 
appropriate and therefore recommended that the 
complaint be dismissed. The review panel agreed 
with the recommendation of the complaint sub- 


committee to dismiss the complaint. 


CASE NO. 07-030/01 

The complaint subcommittee reported that the 
complainant was the subject of criminal charges 
before the courts. The complainant was unhappy 
with the judge because he refused him bail but 
the complainant also alleged that the judge 
“expelled” his lawyer from the courtroom and 
banned him from ever appearing before him in 
court again. The complaint subcommittee 
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ordered and reviewed a copy of the transcript of 
the evidence. The complaint subcommittee rec- 
ommended that the complaint be dismissed as 
the transcript revealed that the judge was justi- 
fied in dismissing the complainant's lawyer from 
court as he had misled the court on a material 
issue and this was stated on the record by the 
judge. The complaint subcommittee further 
noted that the complaint that the judge had 
refused bail was outside the jurisdiction of the 
OJC as it was of the view that there was no judi- 
cial misconduct evident in the exercise of the 
judge's discretion in refusing bail and that the 
decisions made were within the judge's jurisdic- 
tion. If errors in law were committed by the 
judge (and the Judicial Council made no such 
finding), such errors could be remedied on 
appeal and are, without evidence of judicial mis- 
conduct, outside the jurisdiction of the Ontario 
Judicial Council. The review panel agreed with 
the complaint subcommittee's recommendation 


that the complaint be dismissed. 


CASE NO. 07-036/02 

The complainant was dissatisfied with court 
orders made by a judge which restricted the abil- 
ity of the Family Responsibility Office to suspend 
her ex-husband's driver's licence as punishment 
for not paying the support he owed to her. The 
complaint subcommittee recommended that the 
complaint be dismissed as it was of the view that 
there was no judicial misconduct evident in the 
exercise of the judge's discretion in making the 
rulings that he had made despite the unfortunate 
financial consequences for the complainant. The 
complaint subcommittee noted that an appeal of 
the rulings by the Family Responsibility Office 


would be the only appropriate remedy and, with- 
out evidence of judicial misconduct, the com- 
plaint is outside the jurisdiction of the Ontario 
Judicial Council. The review panel agreed with 
the complaint subcommittee's recommendation 


that the complaint be dismissed. 


CASE NO; 07-037/02 

The complainant was involved in an on-going 
dispute in family court and made allegations of 
misconduct against a number of individuals, 
including a provincially-appointed judge. The 
Judicial Council investigated the allegations of 
misconduct against the provincially-appointed 
judge only, as the complaints against the other 
individuals were outside the jurisdiction of the 
Judicial Council. The specific complaints made 
against the judge by the complainant were alle- 
gations that he’d had an extra-marital affair with 
the complainants wife and had fathered a child 
with her. The complainant further alleged that 
the judge interfered in the custody and access 
dispute between the complainant and_ his 
estranged wife and that the judge displayed 
favouritism towards the lawyer who was repre- 


senting the complainant's estranged wife. 


The complaint subcommittee reviewed the com- 
plaint materials and the response that was 
requested from the judge in question. The com- 
plaint subcommittee recommended that the alle- 
gations of interference in the complainant’s 
family court matters and “favouritism” that the 
judge allegedly displayed towards the lawyer for 
the complainant's estranged wife be dismissed as 
unfounded, as the complaint subcommittee 
reported that the complainant and his estranged 
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wife do not, and have not, appeared before the 
judge on any matters. The complaint subcommit- 
tee also recommended that the complaint con- 
cerning the allegation of an extra-marital affair be 
dismissed, as it was vehemently denied by both 
parties and, in any event, is outside the jurisdic- 
tion of the Judicial Council. The review panel 
agreed with the recommendation of the complaint 


subcommittee that the complaint be dismissed. 


CASE NO. 07-038/02 

The complainant was the plaintiff in a civil action 
in Small Claims Court. The complainant advised 
that he enlisted the services of an agent to attend 
a pre-trial on his behalf because he was unable to 
appear himself due to another commitment. The 
complainant alleges that, although his agent was 
thoroughly briefed to go forward, the judge 
refused the agent standing and dismissed the 
claim at the pre-trial with costs ordered against the 
plaintiff. The complainant also objected to a com- 
ment the pre-trial judge allegedly made that his 
absence at the pre-trial led the judge to conclude 
that he was not “seriously pursuing” his claim. 


The complaint subcommittee reviewed the com- 
plaint and requested and received a response 
from the judge. The complaint subcommittee 
advised that a response from the judge was nec- 
essary because pre-trial hearings are not on the 
record in Small Claims Court and, therefore, no 
transcript was available. In addition, the com- 
plaint subcommittee requested and received an 
account of the event from the defendants solici- 
tor who had attended the pre-trial. 


In his response, the judge noted that it was his 
opinion that the agent for the plaintiff was not 


adequately briefed in the facts and applicable 
law. In addition, by not attending or taking other 
steps to inform the court of his inability to 
appear, the judge was left with the impression 
that the claim was not being seriously pursued 
by the plaintiff. 


The lawyer for the defendant supported the 
judges account that the plaintiffs agent was 
unable to display any real knowledge of the case 
or answer queries from the judge on settlement. 
In his opinion, the judge’s decision to dismiss the 
case ended a claim that was an abuse of process 


and a claim that was not being seriously pursued. 


Upon review of this information, the complaint 
subcommittee recommended that the complaint 
be dismissed, as in its view there was no judicial 
misconduct evident in the exercise of the judge’s 
discretion to dismiss the complainant’s action. If 
errors in law were committed (and the Judicial 
Council made no such finding), such errors may 
be remedied on appeal and are, without evidence 
of judicial misconduct, outside the jurisdiction 
of the Ontario Judicial Council. The review panel 
agreed with the recommendation of the com- 
plaint subcommittee to dismiss the complaint. 


CASE NO. 07-039/02 

The complainant was a victim of a break and 
enter. The complainant advised that the Crown 
Attorney withdrew the break and enter charge 
against the accused on the date that had been set 
for trial. The complainant advised that she was 
displeased with this decision, particularly since 
the person accused of the break and enter is her 
neighbour and had, in the complainants opin- 
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ion, a relevant criminal record. The complainant 
alleged that the judge who accepted the Crown 
Attorney's request to withdraw the charge was a 
former law partner of the accused's defence 
counsel and, as a result, there was misconduct on 
the part of the judge for “going along” with the 
Crown Attorney. 


The complaint subcommittee recommended that 
the complaint be dismissed as it was of the view 
that there was no judicial misconduct evident in 
the judge's decision to accept the Crown's deci- 
sion to withdraw the charge. The complaint sub- 
committee noted that the Crown Attorney has 
the ultimate discretion to determine if a charge 
should proceed and may, at any stage in a prose- 
cution, ask a court to withdraw a charge. The 
complaint subcommittee noted that the judge in 
this instance accepted the Crown's request and the 
fact that the judge was a former law partner of the 
accused's defence counsel would be completely 
irrelevant to the Crown's request. The review 
panel agreed with the complaint subcommittee's 


recommendation that the complaint be dismissed. 


CASE NO. 07-040/02 

The complainant was before the courts in a dispute 
with his ex-wife regarding custody and access to 
the children of their marriage. The complainant 
advised that he was unhappy with decisions which 
had been made by the case management judge 
during the course of the proceedings. 


The complaint subcommittee recommended that 


the complaint be dismissed because it was clear 


that the complainant had no understanding of 


the case management process where one judge is 


assigned to a case from the beginning of the liti- 
gation up until the commencement of the trial. 
The complaint subcommittee further noted that 
if the complainant is dissatisfied with the judg- 
ment of the court with respect to decisions that 
had been made he has the remedy of appealing 
the decisions, and without evidence of judicial 
misconduct, the matter is outside the jurisdiction 
of the OJC. The review panel agreed with the 
complaint subcommittee's recommendation that 


the complaint be dismissed. 


CASE NO. 07-041/02 

The complainant appeared in court charged with 
assault and assault with a weapon. The com- 
plainant alleged that the judge was “inhuman” 
and “barbarous” and had “destroyed” him. The 
complainant claimed that he is deaf and, because 
he did not have the aid of a hearing device at the 
court proceeding, was not able to discuss his case 
with his lawyer with full understanding of what 
was going on. He alleged that the judge did not 
allow for an opportunity for the complainant and 
his lawyer to speak with one another prior to the 
beginning of the hearing. 


The complaint subcommittee reviewed the com- 
plaint material and the transcript of the hearing. 
The complaint subcommittee reported that the 
transcript did not support the allegations made 
by the complainant. The complaint subcommit- 
tee further reported that it appeared clear from 
the transcript that the complainant and his coun- 
sel were given the opportunity to speak prior to 
proceeding. It was also the view of the subcom- 
mittee that at no time did the complainant 
express misunderstanding or hearing difficulties 
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when answering questions and the complainants 
lawyer did not express any concerns to the court. 
The review panel agreed with the recommenda- 
tion by the complaint subcommittee that the 


complaint be dismissed. 


CASE NO. 07-042/02 

The complainant is a defence attorney who 
alleged that the subject judge is “deliberately and 
actively participating in the pre-trial conferences 
and subsequently insisted on conducting most of 
the trials”. He alleged that this practice is “totally 
unfair, biased and objectionable”. The com- 
plainant cites cases over the past 25 years, in 
which the judge has “shocked and embarrassed” 
him by conducting the pre-trial, in which he 
alleged that sometimes he offered his personal 
opinions to the parties, and then presided over 
the trial. 


The complaint subcommittee asked for and 
received a response to the complaint from the 
judge complained about. The complaint sub- 
committee reported that it viewed the judge's 
response as a complete answer to the com- 
plainants allegations. In addition, the complaint 
subcommittee reported that it had independently 
verified that the judges method and practice of 
conducting pre-trials was fair and reasonable 
through contact with members of the local Bar 
Association and with other members of the judi- 
ciary in the area where the judge presides. 
Further, after reviewing the transcripts provided 
by the complainant, the complaint subcommittee 
was of the view that the allegations of misconduct 
were not supported and therefore recommended 
that the complaint be dismissed. The review panel 


agreed with the recommendation of the complaint 


subcommittee to dismiss the complaint. 


CASE NO. 07-043/02 

The complainant alleged that a judge in Small 
Claims Court gave instructions to the Deputy 
judge who eventually heard his case, and claimed 
that by doing so, the Small Claims Court judge 
“discriminated” or was “prejudiced” towards his 
case before the courts. The complaint subcommit- 
tee reported that the specific allegations of “inter- 
ference” by the judge were not clear from the 
original complaint and the complaint subcommit- 
tee requested further details from the complainant. 


The complaint subcommittee reported that there 
was no response by the complainant to its 
repeated requests for additional information and 
recommended that the complaint be dismissed 
as it was their view that there were insufficient 
particulars to determine the nature of the judicial 
misconduct alleged and it was unable to conduct 
a proper investigation. The review panel agreed 
with the complaint subcommittees recommen- 
dation that the complaint be dismissed, provided 
that the complaint file be re-opened in the event 
that the complainant provides the further infor- 


mation requested. 


CASE NO. 07-044/02 

The complainant was sentenced after entering a 
plea to one count of criminal harassment. The 
complainant advised that the trial judge imposed 
a conditional discharge with numerous condi- 
tions and a term of probation for three years. The 
complainant alleged the trial judge was unfair, 
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and incompetent. The complainant further 
alleged that the judge accepted lies in evidence 
from her “incompetent lawyer” and breached the 
complainant's privacy rights by quoting from a 
psychiatric assessment. 


The complaint subcommittee reviewed a copy of 
the trial transcript which had been provided to 
the OJC by the complainant. The complaint sub- 
committee reported that the complainant was a 
medical doctor who had been attempting to 
obtain her licence to practise as a psychiatrist. 
The complaint subcommittee reported that the 
College of Physicians and Surgeons had sus- 
pended the complainant because she refused to 
participate in a psychiatric assessment. The com- 
plaint subcommittee reported the following facts: 
the complainant came before the court charged 
with five counts of criminal harassment, one 
count of mischief and one count of uttering 
threats. The victims included numerous doctors 
and staff at the College of Physicians and 
Surgeons and elsewhere. The complainant was 
represented by counsel during the court pro- 
ceedings. The complaint subcommittee further 
reported that the complainant had been in cus- 
tody several months and while detained was 
ordered to undergo an assessment regarding her 
fitness to stand trial. The psychiatrist's assess- 
ment of the complainant’ fitness to stand trial 
was before the court for consideration. Both the 
Crown and defence counsel referred to the report 
in court, in the presence of the complainant and 
there was no objection by her to this reference to 
the report on the record. The complainant had 
entered a plea of guilty to one count of criminal 
harassment and the facts had been read in on all 


counts, again apparently without objection from 


the complainant and with her counsel's consent. 
The complaint subcommittee advised that the 
complaint arose after the sentencing hearing. The 
complaint subcommittee reported that the judge 
rejected the Crown's request for a custodial sen- 
tence and imposed a conditional discharge on 
one charge of criminal harassment with numer- 
ous conditions being imposed on the com- 
plainant. The complaint subcommittee reported 
that the complainant was asked if she under- 
stood the conditions that were being imposed 
and she responded, “It's clear.”. She was further 
asked if she understood the consequences of a 
breach of any of the conditions and she 
responded, “It won't happen.”. 


The complaint subcommittee recommended that 
the complaint be dismissed as it was of the view 
that there was no judicial misconduct evident in 
the exercise of the judge's discretion in the mat- 
ter and the transcript revealed no evidence of 
impropriety, misconduct or unfairness on the 
judge's part. The complaint subcommittee also 
noted that there was no objection on the record 
by the complainant to the use of the psychiatric 
assessment report, its contents, the conditions 
imposed by the judge or the competency of the 
complainant's counsel. The review panel agreed 
with the complaint subcommittee's recommen- 
dation that the complaint be dismissed. 


CASE NO. 07-045/02 

The complainant is a retired Metro Police Officer 
and the father of a woman who was the Crown wit- 
ness at a criminal trial. The complainant advised 
that his daughters ex-husband had breached the 


conditions of a “peace bond” and had appeared in 
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court for trial. The complainant alleged that the 
presiding judge at the trial was rude and insulting 
to his daughter regarding her testimony. 


The complaint subcommittee reviewed the tran- 
script of the trial, together with the audiotape of 
the hearing. The complaint subcommittee 
reported that the judge found the ex-husband 
“not guilty” as charged, largely because he did 
not find the testimony of the complainant’ 
daughter to be credible. In the view of the com- 
plaint subcommittee, the presiding judge was 
not rude or insulting, but merely blunt and spe- 
cific in outlining the clear inconsistencies in the 
complainants daughters testimony that was 
given to the court. The complaint subcommittee 
recommended that the complaint be dismissed, 
as there was no evidence of judicial misconduct 
on the part of the judge in his assessment of the 
credibility of the witness. The review panel 
agreed with the recommendation of the com- 
plaint subcommittee. 


CASE NO. 07-046/02 

The complainant is a paralegal and advised that 
he appeared in court to represent the plaintiff in 
an action in the Small Claims Court. The com- 
plainant alleged that the judge made numerous 
decisions against the interests of his client and 
did so because he felt the judge had “something 
personal” against the complainant, perhaps 
because of a previous complaint to the OJC 
which he had made. The complaint subcommit- 
tee examined the material and court documents 
that had been included with the complainant's 
letter of complaint. The complaint subcommittee 


recommended that the complaint be dismissed 


as it was of the view that there was no judicial 
misconduct evident in the exercise of the judge's 
discretion and that the decisions made were 
within the judge's jurisdiction. If errors in law 
were committed by the judge (and the Judicial 
Council made no such finding), such errors could 
be remedied on appeal and are, without evidence 
of judicial misconduct, outside the jurisdiction of 
the Ontario Judicial Council. The review panel 
agreed with the complaint subcommittee's rec- 


ommendation that the complaint be dismissed. 


CASE NO. 07-049/02 

The complainant alleged that his home was “ille- 
gally raided” by the police who were searching 
for drugs. The complainant stated that there was 
no search warrant provided to him at the time of 
the raid and a warrant was only produced after 
he made inquiries to the police and at the court 
“warrants office”. The complainant alleged that 
the judge who signed the search warrant was 
thereby guilty of misconduct. The complainant 
further advised that he is suing both the judge 
and the police and there is a pre-trial scheduled 
on his civil action. After reviewing the material 
provided by the complainant, the complaint sub- 
committee recommended that the complaint be 
dismissed as it was their view that there was no 
misconduct in a judge exercising his judicial dis- 
cretion when presented with what he or she 
views as reasonable grounds to issue a warrant. 
The complaint subcommittee further stated that 
the validity of a search warrant is an issue to be 
raised at trial when both crown and defence 
counsel can review the information that was sub- 


mitted to obtain the warrant and argue about 
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whether or not it was properly issued at that 
time. The review panel agreed with the com- 
plaint subcommittee's recommendation that the 


complaint be dismissed. 
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The complaint subcommittee reported that this 
complaint was one of multiple complaints filed 
by the same complainant against 2 judges and | 
justice of the peace within the context of matri- 
monial litigation. The complaint subcommittee 
advised that the complainant alleged that in this 
conduct constituted 


complaint the judge's 


“defamation of [the] character” of the complainant. 


The complaint subcommittee ordered and 
reviewed the transcript and audiotape of the 
hearing in question. The complaint subcommit- 
tee reported that, in their view, there was no judi- 
cial misconduct on the part of the judge. The 
complaint subcommittee advised that, in their 
opinion, the complainant was dissatisfied with 
the various orders made by the presiding judge, 
and the exercise of judicial discretion, without 
judicial misconduct, is outside the jurisdiction of 
the Ontario Judicial Council. As a result, the 
complaint subcommittee recommended that the 
complaint be dismissed and the review panel 
agreed with that recommendation. 


CASE NO. 07-052/02 

The complainant alleged that the judge before 
whom he appeared in a family court matter was 
biased against men. The complaint subcommit- 
tee reported that there were no facts offered by 


the complainant to substantiate this claim of 


bias. The complaint subcommittee further noted 
that it would appear that the complainant was 
not happy with certain support orders that had 
been made and for costs which had been ordered 
against him by the judge. The complaint sub- 
committee recommended that the complaint be 
dismissed as it was of the view that there was no 
judicial misconduct evident in the exercise of the 
judge's discretion and that the decisions made 
were within the judge's jurisdiction. If errors in 
law were committed by the judge (and the 
Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the complaint sub- 
committee's recommendation that the complaint 


be dismissed. 


CASE NO. 08-001/02 

The complainant is a resident of Red Deer, 
Alberta and had read a newspaper account of a 
well-publicized instance where a judge in 
Ontario had excluded a lawyer from appearing in 
her courtroom because the judge deemed that 
the apparel worn by the lawyer was inappropri- 
ate for a courtroom. The complainant made sev- 
eral other sweeping allegations against judges 
generally including bias, lack of accountability 
and lack of independence. The complaint sub- 
committee recommended that the complaint be 
dismissed as there was no factual basis for allega- 
tions made against judges generally and no judi- 
cial misconduct had occurred in the incident 
reported in the newspaper. The review panel 
agreed with the complaint subcommittee's rec- 


ommendation that the complaint be dismissed. 
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CASE NO. 08-002/02 

and CASE NO. 08-003/02 

The complainant was the respondent to an appli- 
cation for protective custody of her children 
which was made by a Children’s Aid Society. She 
objected firstly to the fact that a judge had issued 
a warrant to apprehend her children and turn 
them over to the custody of the Children's Aid 
Society. The complainant maintained that the 
warrant was issued on the basis of incorrect and 
biased information supplied to the court by the 
Children's Aid Society involved. The complainant 
further alleged that the second judge who 
presided over the actual hearing where protective 
custody was given to the Children’s Aid Society 
made the wrong decision and accepted “biased 
evidence” from the Children's Aid Society wit- 
nesses who appeared in court to give testimony. 


The complaint subcommittee recommended that 
the complaint be dismissed as there was no alle- 
gation of any judicial impropriety or misconduct 
in the complaint against either of the two judges. 
The complaint subcommittee further noted that 
if the complainant was dissatisfied with the judg- 
ment of the court, she had the remedy of appeal- 
ing the decisions that were made. The review 
panel agreed with the complaint subcommittee's 


recommendation that the complaint be dismissed. 


CASE NO. 08-004/02 

The complainant’s spouse had been charged with 
assaulting her and she advised that the matter 
was scheduled for trial. The complainant advised 
that on the date set for trial, the matter was 
resolved by the accused entering into a Peace 
Bond. The complainant stated that she should 


have been allowed to testify at the hearing but 
she was not called to give evidence by the Crown 
Attorney and the judge should not have pro- 
ceeded without hearing from her. The complaint 
subcommittee recommended that the complaint 
be dismissed as there was no allegation of any 
judicial impropriety in the complaint and no 
judicial misconduct on the part of the judge 
complained about. The review panel agreed with 
the complaint subcommittee's recommendation 


that the complaint be dismissed. 


CASE NO. 08-005/02 

The complainant was the respondent on an 
application in a child protection matter in family 
court. He alleged that the judge’s decision was 
the result of the judge being manipulated by the 
applicant and her counsel, despite the judge 
being advised of this by the complainant. The 
complainant further advised that he disagreed 
with the decision of the judge with respect to 
jurisdiction and to the forum for the hearing of 
this matter. The complainant also advised that he 
disagreed with the award of interim custody to 
the Children's Aid Society. The complaint sub- 
committee recommended that the complaint be 
dismissed because if the complainant was dissat- 
isfied with the judgment of the court, he had the 
remedy of appealing the decisions that were 
made and without evidence of judicial miscon- 
duct, the matter is outside the jurisdiction of the 
OJC. The review panel agreed with the com- 
plaint subcommittee's recommendation that the 


complaint be dismissed. 
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CASE NO. 08-006/02 

Four individuals wrote separately to the OJC to 
complain about the decision of a judge in a court 
case after reading about it in the news media. 
The case in question dealt with charges of cruelty 
to animals and the defendants were convicted 
after trial. The four individuals felt that the sen- 
tence imposed by the judge was inadequate. The 
complaint subcommittee recommended that the 
complaint be dismissed as it is outside the juris- 
diction of the OJC. The complaint concerned a 
decision made by a judge and there is no allega- 
tion or evidence of judicial misconduct in the 
exercise of the judge’s discretion and it is, there- 
fore, outside the jurisdiction of the OJC. If any of 
the parties to the court case were dissatisfied 
with the decision or if there were errors in law 
committed by the judge, such errors could be 
remedied on appeal. The review panel agreed 
with the complaint subcommittee's recommen- 


dation that the complaint be dismissed. 


CASE NO. 08-007/02 

The complaint subcommittee reported that a 
complaint had been received from a group of 12 
courts administration staff alleging misconduct 
by a judge during the Ontario Public Service 
Employees Union (OPSEU) strike which had 
concluded just prior to their complaint being 
received. The group of employees alleged that 
the judge had behaved impartially and unprofes- 
sionally when he made remarks about strikers 
interfering with the business of the court and 
drafted a memo for circulation to courts admin- 
istration staff with the alleged purpose of “creat- 
ing an atmosphere of fear and intimidation 


within our workplace”. The complainants further 
alleged that the judge, through writing the afore- 
mentioned memo, “participated and cooperated 
with management... in activities specifically cal- 
culated to circumvent and/or interfere with the 


labour relations process”. 


The complaint subcommittee reviewed the com- 
plaint material and requested and received a 
response to the complaint from the judge in 
question. After considering all of the material, 
the complaint subcommittee recommended that 
the complaint be dismissed, as there was no clear 
evidence of misconduct by the judge. The com- 
plaint subcommittee felt that the content and 
timing of the judge’s memo was unfortunate, but 
were satisfied that the judge’s conduct did not 
amount to judicial misconduct as it has been 
defined by the Ontario Judicial Council in previ- 
ous matters. The review panel agreed with the 
recommendation of the complaint subcommittee 
to dismiss the complaint. 


CASE NO. 08-009/02 

The complainants are two lawyers who advised 
that they practise primarily family law and who 
expressed displeasure with the manner in which 
a presiding judge before whom they appeared 
administered her court list. Both complainants 
advised that they appeared in court to present a 
consent order with a signed statement of facts. 
The complainants indicated that they made the 
court clerk aware of the matter in advance. 
However, notwithstanding the advance notice, 
the complainants advised that the presiding 
judge proceeded to deal with a major case on the 
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list before dealing with their matter and they'd 
had to wait five (5) hours. 


The complaint subcommittee reviewed the com- 
plaint materials submitted and recommended 
that the complaint be dismissed, as it was of the 
view that this matter is outside the jurisdiction of 
the Ontario Judicial Council. The complaint sub- 
committee noted that judges administer their 
own court lists and are not directed by the 
Ontario Judicial Council as to the manner in 
which it is, or should be, done. The complaint 
subcommittee was of the view that this com- 
plaint may be a matter more appropriately dealt 
with by the local or regional judicial administra- 
tion or by the local Bench and Bar committee in 
the community in which the complainants prac- 
tise. The review panel agreed with the recom- 
mendation of the complaint subcommittee that 


the complaint be dismissed. 


CASE NO. 08-011/02 

The complainant was charged with assault caus- 
ing bodily harm and advised that he appeared in 
court intending to enter a plea of “not guilty”. 
The complainant alleged that his lawyer told him 
that he had spoken to the judge prior to the hear- 
ing and asked “hypothetically” how she would 
rule if she heard the case. The complainant 
advised that his lawyer told him that the judge 
had allegedly indicated that she “would view it 
very seriously”. The complainant advised that 
after hearing this information, he indicated that 
he felt intimidated by the judge and told his 
lawyer to request another judge to hear the case. 
However, in the end, the complainant advised 


that he “felt compelled in court to do what the 
court wanted”. The complainant alleged judicial 
misconduct against the judge in “compelling 
him” to plead guilty. 


The complaint subcommittee reviewed the com- 
plaint and requested and reviewed a copy of the 
transcript of the proceeding. In its view, the tran- 
script did not support the allegations that the 
complainant was compelled or intimidated to 
plead guilty by the court and therefore recom- 
mended that the complaint be dismissed. The 
complaint subcommittee also reported that the 
complainant was represented by counsel who 
agreed with the description of the assault charge 
as outlined by the Crown Attorney and who had 
made a joint submission on sentencing. The 
complaint subcommittee advised it was their 
opinion that the complainant had second 
thoughts about the course of action to which he 
had agreed and was looking for a way to over- 
turn the conviction, since an appeal was no 
longer an option due to the passage of time. The 
review panel agreed with the complaint subcom- 


mitteesS recommendation to dismiss the complaint. 


CASE NO. 08-012/02 

This complainant represented himself on a crim- 
inal charge and alleged that the judge presiding 
at his trial violated his “Charter Rights to full 
answer and defence” and, as a result, he did not 
have a fair trial. The complainant also claimed 
that, during the criminal trial, he repeatedly 
stated, “I have not had the opportunity to pre- 
pare my defence to be able to make full answer 
to the allegations before the court”, and alleged 


CASE SUMMARIES 


that the judge continued the proceeding without 
his participation. 


The complaint subcommittee reported to the 
review panel that, in its view, there was no judi- 
cial misconduct on the part of the judge. The 
complaint subcommittee commented that if the 
complainants Charter Rights were indeed vio- 
lated, that determination is outside the jurisdic- 
tion of the Ontario Judicial Council.. If errors in 
law were committed by the judge (and the 
Judicial Council made no such finding), such 
errors could be remedied on appeal and are, 
without evidence of judicial misconduct, outside 
the jurisdiction of the Ontario Judicial Council. 
The review panel agreed with the recommenda- 
tion of the complaint subcommittee that the 
complaint be dismissed. 


CASE NO. 08-013/02 

The complainant was charged with assault and 
alleged that the judge presiding over his trial had 
violated his human rights by not allowing any 
accommodation in the court schedule for the 
routine he had to follow in order to treat his dia- 
betes. The complainant claimed that he was 
required to stay in the courtroom for five hours 
before a lunch break was allowed and that this 
caused him to experience “signs of hypogly- 
caemia” ranging from “confusion, disorientation 
and irritability” to “extreme thirst, fatigue and 
weakness”. The complainant further claimed that 
he made everyone aware of his medical condition 
and the strict routine of food, medication and 
exercise that he is required to follow to maintain 


proper blood sugar levels. 


The complaint subcommittee reviewed the tran- 
script of the trial and reported that no request for 
accommodation of the complainant’ dietary 
and/or exercise routines had been made by either 
the complainant or his legal counsel. In the view 
of the complaint subcommittee, there was no 
evidence of judicial misconduct on the part of 
the trial judge and the complaint was motivated 
by the complainants unhappiness with the trial 
judge’s unfavourable finding of credibility which 
had resulted in a conviction for assault. The 
review panel agreed with the recommendation of 
the complaint subcommittee that the complaint 


be dismissed. 


CASE NO. 08-014/02 

The complainant is the common-law spouse of 
the father of two children who were appre- 
hended by a Children’s Aid Society (C.A.S.) and 
taken into protective custody. The complainant 
advised that, at the hearing into the C.A.S. appli- 
cation for custody, the C.A.S. sought Crown 
Wardship with no access at all for either of the 
biological parents. The complainant alleged that 
the judge granted the C.A.S. application and 
ruled against her common-law spouse because 
he is disabled and she weighs 400 pounds. 


The complaint subcommittee reviewed the com- 
plaint materials and recommended that the com- 
plaint be dismissed, as it was of the view that the 
concerns expressed in the complaint related to the 
judge’s decision and did not contain allegations of 
judicial misconduct. The complaint subcommittee 
recommended that if the complainants are dissat- 


isfied with the judge’ decision, they may wish to 


CASE SU MMAR IES 


appeal the ruling. The review panel agreed with 
the recommendation of the complaint subcom- 


mittee that the complaint be dismissed. 


CASE NO. 08-017/02 

The complainant advised that he was the plain- 
tiff in an action in Small Claims Court and 
advised that he and his representative had 
appeared for a pre-trial. The complainant further 
advised that neither the defendant nor a repre- 
sentative for the defendant appeared for the pre- 
trial. The complainant advised that, although 
notice to appear was provided to the defendant, 
the judge asked the plaintiff to phone the defen- 
dant to request their appearance. When the 
defendant was unable to be reached, the com- 
plainant alleged that the judge called the defen- 
dant personally and left a message for him to 
contact the pre-trial conference room directly. 
The complainant advised that the defendant 
finally contacted the pre-trial conference room 
and the pre-trial proceeded by phone. According 
to the complainant, the judge’ actions in con- 
tacting the defendant “prejudged” his case, as he 
alleged it contradicted court rules, whereby judg- 


ment may proceed in a party’s absence. 


The complaint subcommittee noted that it is the 
discretion of the pre-trial judge as to how a pre- 
trial will be conducted and recommended that 
the complaint be dismissed. It was also the view 
of the complaint subcommittee that this matter 
related to the exercise of judicial discretion and is 
not a matter of judicial misconduct and therefore 
is outside the jurisdiction of the Ontario Judicial 
Council. The review panel agreed with the rec- 


ommendation of the complaint subcommittee 


that the complaint be dismissed. 


CASE NO. 08-018/02 

The complainant was a party to proceedings in 
Family Court. The complainant alleged that the 
presiding judge was not receptive to his submis- 
sions nor the materials that he had filed. The 
complainant also advised that he was unhappy 
with the rulings made and alleged that the judge 
is biased against him and asked the Judicial 
Council to re-assign his cases to another judge in 


a different location. 


The complaint subcommittee reviewed the corre- 
spondence and the material submitted with the 
complaint. The complaint subcommittee recom- 
mended that the complaint be dismissed, as it 
was of the view that the complaint related to dis- 
satisfaction with the judge’s decisions and there 
was no specific judicial misconduct alleged. The 
complaint subcommittee further noted that the 
complainant had the ability to bring an applica- 
tion before the judge requesting that the judge 
no longer preside over the case if she felt that she 
could not be objective in matters involving the 
complainant. The review panel agreed with the 
recommendation of the complaint subcommittee 
that the complaint be dismissed. 


CASE NO. 08-019/02 

The complainant was charged with uttering a 
forged document, specifically altering the pay- 
ment amount on a cheque before it was pre- 


sented for payment. The complainant had 
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trouble with and had fired several lawyers. The 
complainant was self-represented when appear- 
ing before the subject judge at the pre-trial. The 
complainant alleged that the subject judge made 
some inaccurate comments about the nature of a 
pre-trial and, in addition, the complainant alleged 
the judge’s conduct towards her was rude. 


The complaint subcommittee reviewed the com- 
plaint and requested and reviewed a copy of the 
transcript of the proceeding. In its view, the tran- 
script did not support the allegations made by 
the complainant and therefore recommended 
that the complaint be dismissed. The complaint 
subcommittee further commented that the 
nature of a criminal pre-trial was explained care- 
fully and accurately to the defendant by the 
judge on more than one occasion during the pro- 
ceeding. The complaint subcommittee was of the 
view that the subject judge tried to be of assis- 
tance to the complainant and there was no evi- 
dence of rudeness or misconduct of any sort. The 
review panel agreed with the recommendation of 
the complaint subcommittee that the complaint 
be dismissed. 


CASE NO. 08-020/02 

The complainant was a party to a court proceed- 
ing. The complainant alleged that there were 
omissions in the transcript that he received relat- 
ing to his court matter. The complainant alleged 
that the omissions related to the judge’s decision to 
not allow the complainant to submit evidence. The 
complainant requested that the Ontario Judicial 


Council investigate the accuracy of the transcripts. 


The complaint subcommittee reviewed the corre- 
spondence and recommended that the complaint 
be dismissed, as it was its view that the com- 
plaint related to dissatisfaction with the judge’s 
decisions on the admissibility of evidence and 
not specifically to an allegation of judicial mis- 
conduct. The complaint subcommittee also 
noted that the accuracy or inaccuracy of tran- 
scripts are not within the jurisdiction of the 
Ontario Judicial Council to investigate. The 
review panel agreed with the recommendation of 
the complaint subcommittee that the complaint 
be dismissed. 


CASE NO. 08-021/02 

The complainant is a respondent in an ongoing 
child protection proceeding. He advised that he 
is the paternal grandfather of the child who was 
the subject of the proceeding and who was 
apprehended from the grandfather's custody by a 
Children’s Aid Society. The complainant wanted 
the matter referred to Criminal Court rather than 
Family Court, due to an allegation made against 
him of sexual impropriety. The complainant also 
made allegations against two different judges 
who are alleged to have been prejudiced in ruling 
against him. 


The complaint subcommittee reviewed the com- 
plaint and recommended that it be dismissed as 
being without foundation. The complaint sub- 
committee noted that the only “evidence” of prej- 
udice provided by the complainant was the fact 
that the judges had not ruled in the com- 
plainant’s favour. The complaint subcommittee 


was of the view that the complaints were really 
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about the decisions made by the judges, which 
may be appealed, and are outside the jurisdiction 
of the Ontario Judicial Council without evidence 
of judicial misconduct. The review panel agreed 
with the recommendation of the complaint sub- 


committee that the complaint be dismissed. 
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The complainant was a respondent in a dispute 
over the custody of and access to his child and he 
alleged the presiding judge suspended access with- 
out affording him an opportunity to be heard. In 
addition, the complainant alleged that the judge 
refused to allow him to communicate through the 


interpreter who was present at the proceeding. 


The complaint subcommittee reviewed the com- 
plaint and reviewed a copy of the transcript of 
the proceeding. The complaint subcommittee 
reported that the complainant had a court 
appointed interpreter present throughout the 
proceeding and that there was no interference by 
the judge in the communication between the 
complainant and the interpreter. In its opinion, 
the complainant was given the opportunity to 
make submissions through the interpreter and 
the allegations made by the complainant were 
not supported by the transcript. The complaint 
subcommittee therefore recommended that the 
complaint be dismissed. The review panel agreed 
with the recommendation of the complaint sub- 


committee to dismiss the complaint. 


CASE NO. 08-025/02 

The complainant is a parent whose children were 
taken into the care of a Children’s Aid Society 
(CAS). A subsequent child protection hearing was 
held in the matter. The initial complaint received 
dealt with the time taken for the hearing and the 
lateness of the decision. Once the judge’ decision 
was received, a further complaint was filed against 
the decision with allegations that the presiding 
judge was prejudiced against the complainant. 
The complainant further alleged that the presiding 
judge was in a conflict of interest in hearing the 
case, because prior to his appointment to the 
bench, he was a member of a law firm that used to 
work on Children’s Aid Society matters. 


The complaint subcommittee reviewed the com- 
plaint. The complaint subcommittee recom- 
mended that the complaint be dismissed as it 
was of the view that there was no judicial mis- 
conduct evident in the exercise of the judge’s dis- 
cretion in making the decision that he made. If 
errors in law were committed by the judge (and 
the OJC made no such finding), such errors may 
be remedied on appeal and are, without evidence 
of judicial misconduct, outside the jurisdiction 
of the Ontario Judicial Council. In addition, the 
subcommittee was of the view that the fact that 
the judge's former law firm acted for the CAS does 
not, in and of itself, support the complainant’ 
allegation of bias. The review panel agreed with 
the recommendation of the complaint subcom- 
mittee that the complaint be dismissed. 
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CASE NO. 08-026/02 

The complainant, who was not represented by 
counsel, appeared in court with an application 
under the Charter of Rights for a stay of pro- 
ceedings so that he could be allowed to “assem- 
ble, prepare and present his defence” at trial. The 
complainant alleged that the presiding judge vio- 
lated his rights under the Charter by disallowing 
his application. 


The complaint subcommittee reviewed the com- 
plaint. The complaint subcommittee recommended 
that the complaint be dismissed as, in its view, this 
was a matter for appeal, and without evidence of 
judicial misconduct is outside the jurisdiction of 
the Ontario Judicial Council. The review panel 
agreed with the recommendation of the complaint 


subcommittee to dismiss the complaint. 


CASE NO. 08-027/02 

The complainant is the applicant in a family 
estate matter involving the executrix of the will 
and the passing of accounts of the estate. The 
complaint subcommittee reported that the com- 
plainant had made non-specific references to a 
number of judges in her letter to the Council, 
and there were no particulars of any allegations 


of misconduct. 


As a result, the complaint subcommittee recom- 
mended that the complaint be dismissed and the 
review panel agreed with the recommendation of the 


complaint subcommittee to dismiss the complaint. 


CASE NO. 08-028/02 

The complainant attended Small Claims Court as 
a plaintiff in a matter where he was trying to gar- 
nish somebody’s wages. According to the com- 
plainant, the “defendant made a motion for 
stopping the garnishee” and the presiding judge 
reserved decision. When the complainant even- 
tually received and reviewed the decision, the 
complainant cited supposed examples of “unfair- 
ness, injustice and partiality” relating to the deci- 
sion and the conduct of the presiding judge. 


The complaint subcommittee was of the view 
that the complaint was about the decision of the 
judge and that there were insufficient particulars 
of judicial misconduct provided by the com- 
plainant, other than the statement about the 
judge’ alleged, “unfairness, injustice and partial- 
ity”. As a result, the complaint subcommittee 
concluded that the complaint was outside the 
jurisdiction of the Ontario Judicial Council, as 
the OJC cannot interfere in the decision-making 
process. The review panel agreed with the com- 
plaint subcommittees recommendation that the 


complaint be dismissed. 


CASE NO. 08-030/02 

The complainant advised that he had brought an 
action against his next-door neighbour in Small 
Claims Court and was awarded a default judge- 
ment including damages and costs. The com- 
plainant advised that after the default judgment 
was awarded, his next-door neighbour retained 
legal counsel who was able to present a motion, 
alter the appeal date had expired and without 
new information, to set aside the default judge- 
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ment. The complainant alleged that the success 
of this motion was based on information that was 
illegally acquired through the court. The com- 
plainant further advised that, on the same day as 
the motion, he filed a written representation 
arguing against the hearing of the motion. The 
complainant advised that the Deputy Judge who 
heard the motion reserved his decision. The 
complainant advised that he then received a 
“Notice of Pre-trial” to appear before a judge of 
the Small Claims Court without receiving a copy 
of the decision of the Deputy Judge with respect 
to the motion to set aside the default judgement. 
The complainant alleged that this was done 
under the direction of another Small Claims 
Court judge who was the case management 
judge. The complainant alleged that both Small 
Claims Court judges were involved in what he 
referred to as “organized judicial crime”. The 
Small Claims Court judge who case managed the 
file was alleged to have knowingly collaborated 
with the Deputy Judge and the defendant’s 
lawyer in directing it to a pre-trial conference, 
without the consent of both parties or on a 
motion by a party in accordance with the com- 


plainant’s view of the Rules of Civil Procedure. 


The complainant’ allegations against the Small 
Claims Court judge who conducted the pre-trial 
were that he previewed the case prior to the pre- 
trial and, upon reading the material, ordered it 
set for trial. It is the complainant’s contention 
that if the pre-trial judge had not been involved 
in the so-called “organized judicial crime”, he 
would have dismissed the case rather than allow- 


ing it to proceed to trial. 


The complaint subcommittee recommended that 
the complaint be dismissed, as it was of the view 
that the complaint provided no basis upon which 
a determination of judicial misconduct could be 
made. In the complaint subcommittee’ view, 
there was no evidence of any conspiracy or col- 
lusion on the part of the judges involved and the 
allegations were unsupported by the com- 
plainant. The review panel agreed with the 
complaint subcommittee’s recommendation to 


dismiss the complaint. 
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ONTARIO JUDICIAL COUNCIL —- DO YOU HAVE A COMPLAINT? 


The information in this brochure deals with complaints of 
misconduct against a Provincial Judge or a Master. 


Provincial Judges in Ontario —- Who are they? 


In Ontario, most criminal and family law cases 
are heard by one of the many judges appointed 
by the province to ensure that justice is done. 
Provincial Judges, who hear thousands of cases 
' every year, practised law for at least ten years 
before becoming judges. 


Ontario's Justice System: 


In Ontario, as in the rest of Canada, we have an 
adversarial justice system. In other words, when 
there is a conflict, both parties have the oppor- 
tunity to present their version of the facts and 
evidence to a judge in a courtroom. Our judges 
have the difficult but vital job of deciding the 
outcome of a case based on the evidence they 
hear in court and their knowledge of the law. 
For this type of justice system to work, judges 
must be free to make their decisions for the right 
reasons, without having to worry about the con- 
sequences of making one of the parties unhappy 
— whether that party is the government, a corpo- 
ration, a private citizen or a citizens’ group. 


Is a Judge’s Decision Final? 


The judge’s decision can result in many serious 
consequences. These can range from a fine, 
probation, a jail term or, in family matters, 
placement of children with one parent or the 
other. Often, the decision leaves one party 
disappointed. If one of the parties involved in 
a court case thinks that a judge has reached the 
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wrong conclusion, they may request a review 
or an appeal of the judge’s decision in a higher 
court. This higher court is more commonly 
known as an appeal court. If the appeal court 
agrees that a mistake was made, the original 
decision can be changed, or a new hearing can 


be ordered. 


Professional Conduct of Judges 


In Ontario, we expect high standards both in 
the delivery of justice and in the conduct of the 
judges who have the responsibility to make 
decisions. If you have a complaint about the 
conduct of a Provincial Judge or a Master, you 
may make a formal complaint to The Ontario 
Judicial Council. 

Fortunately, judicial misconduct is unusual. 
Examples of judicial misconduct could include: 
gender or racial bias, having a conflict of interest 
with one of the parties or neglect of duty. 


The Role of the Ontario Judicial Council 


The Ontario Judicial Council is an agency 
which was established by the Province of 
Ontario under the Courts of Justice Act. The 
Judicial Council serves many functions, but its 
main role is to investigate complaints of miscon- 
duct made about provincially-appointed judges. 
The Council is made up of judges, lawyers and 
community members. The Council does not 
have the power to interfere with or change a 
judge’ decision on a case. Only an appeal court 
can change a judge’s decision. 
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ONTARIO JUDICIAL COUNCIL — DO YOU HAVE A COMPLAINT? 


Making a Complaint 


If you have a complaint of misconduct about 
a Provincial Judge or a Master, you must state 
your complaint in a signed letter. The letter of 
complaint should include the date, time and 
place of the court hearing and as much detail 
as possible about why you feel there was 
misconduct. If your complaint involves an 
incident outside the courtroom, please provide 
as much information as you can, in writing, 
about what you feel was misconduct on the 
part of the judge. 


How are Complaints Processed? 


When the Ontario Judicial Council receives 
your letter of complaint, the Council will write 
to you to let you know your letter has been 
received. 

A subcommittee, which includes a judge and 
a community member, will investigate your 
complaint and make a recommendation to a 
larger review panel. This review panel, which 
includes two judges, a lawyer and another com- 
munity member, will also carefully review your 
complaint prior to reaching its decision. 


Decisions of the Council 


Judicial misconduct is taken seriously. It may 
result in penalties ranging from issuing a warning 
to the judge, to recommending that a judge be 
removed from office. 

If the Ontario Judicial Council decides there 
has been misconduct by a judge, a public hearing 
may be held and the Council will determine 
appropriate disciplinary measures. 
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If after careful consideration, the Council 
decides there has been no judicial misconduct, 
your complaint will be dismissed and you will 
receive a letter outlining the reasons for the 
dismissal. 

In all cases, you will be advised of any 
decision made by the Council. 


For Further Information 


If you need any additional information or further 
assistance, in the greater Toronto area, please 
call 416-327-5672. If you are calling long 
distance, please dial the toll-free number: 
1-800-806-5186. TTY/Teletypewriter users 

may call 1-800-695-1118, toll-free. 


Written complaints should be mailed 
or faxed to: 


The Ontario Judicial Council 
PO, Box 914 

Adelaide Street Postal Station 
31 Adelaide Street East 
Toronto, Ontario M5C 2K3 


416-327-2339 (FAX) 


Just a reminder... 


The Ontario Judicial Council may only investigate 
complaints about the conduct of provincially- 
appointed Judges or Masters. If you are unhappy 
with a judge’s decision in court, please consult 
with a lawyer to determine your options for 
appeal. 

Any complaint about the conduct of a 
federally-appointed judge should be directed 
to the Canadian Judicial Council in Ottawa. 
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Please Note: All statutory references in this document, unless otherwise specifically 
noted are to the Courts of Justice Act, R.S.O. 1990, as amended. 


COMPLAINTS 


GENERALLY 


Any person may make a complaint to the Judicial 
Council alleging misconduct by a_provincially- 
appointed judge. If an allegation of misconduct is 
made to a member of the Judicial Council it shall be 
treated as a complaint made to the Judicial Council. 
If an allegation of misconduct against a provincially- 
appointed judge is made to any other judge, or to the 
Attorney General, the recipient of the complaint shall 
provide the complainant with information about the 
Judicial Council and how a complaint is made and 
shall refer the person to the Judicial Council. 

subs. 51.3(1), (2) and (3) 


Once a complaint has been made to the Judicial 
Council, the Judicial Council has carriage of the matter. 
subs. 51.3(4) 


COMPLAINT SUBCOMMITTEES 


COMPOSITION 


Complaints received by the Judicial Council shall be 
reviewed by a complaint subcommittee of the 
Judicial Council which consists of a judge, other than 
the Chief Justice of the Ontario Court of Justice and 
a lay member of the OJC (the term “judge” includes 
a master when a master is the subject of a complaint). 
Eligible members shall serve on the complaint sub- 
committees on a rotating basis. 

subs. 51.4(1) and (2) 


ADMINISTRATIVE PROCEDURES 


Detailed information on administrative procedures to 
be followed by members of complaint subcommit- 
tees and members of review panels can be found at 
pages 24 — 26 of this document. 


STATUS REPORTS 


Each member of a complaint subcommittee is provided 
with regular status reports, in writing, of the out- 
standing files that have been assigned to them. These 
Status reports are mailed to each complaint sub- 
committee member at the beginning of every month. 
Complaint subcommittee members endeavour to review 
the status of all files assigned to them on receipt of their 
status report each month and take whatever steps are 
necessary to enable them to submit the file to the 
OJC for review at the earliest possible opportunity. 


Investigation 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guidelines 
or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


A complaint subcommittee shall follow the Judicial 
Councils guidelines and rules of procedures established 
for this purpose by the Judicial Council under sub- 
section 51.5(1) in conducting investigations, making 
recommendations regarding temporary suspension and/ 
or reassignment, making decisions about a complaint 
alter their investigation is complete and/or in imposing 
conditions on their decision to refer a complaint to 
the Chief Justice of the Ontario Court of Justice. The 
Judicial Council has established the following guidelines 
and rules of procedure under subsection 51.1(1) 
with respect to the investigation of complaints by 
complaint subcommittees. 

subs. 51.4(21) 
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AGREEMENT ON HOW TO PROCEED 


Complaint subcommittee members review the file 
and materials (if any), and discuss same with each 
other prior to determining the substance of the com- 
plaint and prior to deciding what investigatory steps 
should be taken (ordering transcript, requesting 
response, etc.). No member of a complaint subcom- 
mittee shall take any investigative steps with respect 
to a complaint that has been assigned to him or her 
without first discussing the complaint with the other 
complaint subcommittee member and agreeing on 
the course of action to be taken. If there is a dispute 
between the complaint subcommittee members 
regarding an investigatory step, the matter will be 
referred to a review panel for its advice and input. 


DISMISSAL OF COMPLAINT 


A complaint subcommittee shall dismiss the com- 
plaint without further investigation if, in its opinion, 
it falls outside the Judicial Council’ jurisdiction or if 
it is frivolous or an abuse of process. 

subs. 51.4(3) 


CONDUCTING INVESTIGATION 


If the complaint is not dismissed, the complaint sub- 
committee shall conduct such investigation as it con- 
siders appropriate. The Judicial Council may engage 
persons, including counsel, to assist it in its investi- 
gation. The investigation shall be conducted in pri- 
vate. The Statutory Powers Procedure Act does not 
apply to the complaint subcommittee’ activities in 
investigating a complaint. 

subs. 51.4(4), (5), (6) and (7) 


PREVIOUS COMPLAINTS 


A complaint subcommittee confines its investigation 
to the complaint before it. The issue of what weight, 
if any, should be given to previous complaints made 
against a judge who is the subject of another com- 
plaint before the OJC, may be considered by the 
members of the complaint subcommittee where the 
Registrar, with the assistance of legal counsel (if 
deemed necessary by the Registrar), first determines 
that the prior complaint or complaints are strikingly 
similar in the sense of similar fact evidence and 


would assist them in determining whether or not the 
current incident could be substantiated. 


INFORMATION TO BE OBTAINED 
BY REGISTRAR 


Complaint subcommittee members will endeavour to 
review and discuss their assigned files and determine 
whether or not a transcript of evidence and/or a 
response to a complaint is necessary within a month 
of receipt of the file. All material (transcripts, audio- 
tapes, court files, etc.) which a complaint subcom- 
mittee wishes to examine in relation to a complaint 
will be obtained on their behalf by the Registrar, on 
their instruction, and not by individual complaint 
subcommittee members. 


TRANSCRIPTS, ETC. 


Given the nature of the complaint, the complaint 
subcommittee may instruct the Registrar to order a 
transcript of evidence, or the tape recording of evi- 
dence, as part of their investigation. If necessary, the 
complainant is contacted to determine the stage the 
court proceeding is in before a transcript is ordered. 
The complaint subcommittee may instruct the 
Registrar to hold the file in abeyance until the matter 
before the courts is resolved. If a transcript is 
ordered, court reporters are instructed not to submit 
the transcript to the subject judge for editing. 


RESPONSE TO COMPLAINT 


If a complaint subcommittee requires a response 
from the judge, the complaint subcommittee will 
direct the Registrar to ask the judge to respond to a 
specific issue or issues raised in the complaint. A 
copy of the complaint, the transcript (if any) and all 
of the relevant materials on file will be provided to 
the judge with the letter requesting the response. A 


judge is given thirty days from the date of the letter 


asking for a response, to respond to the complaint. If 
a response is not received within that time, the com- 
plaint subcommittee members are advised and a 
reminder letter is sent to the judge by registered mail. 
If no response is received within ten days from the 
date of the registered letter, and the complaint sub- 
committee is satisfied that the judge is aware of the 
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complaint and has full particulars of the complaint, 
they will proceed in the absence of a response. Any 
response made to the complaint by the subject judge 
at this stage of the procedure is deemed to have been 
made without prejudice and may not be used at the 
hearing. 


GENERALLY 


Transcripts of evidence and responses from judges 
to complaints are sent to complaint subcommittee 
members by courier, unless a member advises other- 
wise. 


A complaint subcommittee may invite any party or 
witness to meet or communicate with it during its 
investigation. 


The OJC secretary transcribes letters of complaint 
that are handwritten and provides secretarial assis- 
tance and support to members of the complaint sub- 
committee, as required. 


ADVICE AND ASSISTANCE 


A complaint subcommittee may direct the Registrar to 
retain or engage persons, including counsel, to assist 
it in its investigation of a complaint. The complaint 
subcommittee may also consult with members of a 
Review Panel to seek their input and guidance during 
the investigative stages of the complaint process. 
subs. 51.4(5) 


MULTIPLE COMPLAINTS 


The Registrar will assign any new complaints of a 
similar nature against a judge who already has an 
open complaint file, or files, to the same complaint 
subcommittee that is/are investigating the outstand- 
ing file(s). This will ensure that the complaint sub- 
committee members who are investigating a 
complaint against a particular judge are aware of the 
fact that there is a similar complaint, whether from 
the same complainant or another individual, against 
the same judge. 


When a judge is the subject of three complaints from 
three different complainants within a period of three 
years, the Registrar will bring that fact to the atten- 
tion of the Judicial Council, or a review panel 
thereof, for their assessment of whether or not the 


multiple complaints should be the subject of advice 
to the judge by the Judicial Council or the Associate 
Chief Justice or Regional Senior Justice member of 
the Judicial Council. 


INTERIM RECOMMENDATION TO 
SUSPEND OR REASSIGN 


The complaint subcommittee may recommend to the 
appropriate Regional Senior Justice that the subject 
judge be suspended, with pay, or be reassigned to a 
different location, until the complaint is finally dis- 
posed of. If the subject judge is assigned to the region 
of the Regional Senior Justice who is a member of the 
Judicial Council, the complaint subcommittee shall 
recommend the suspension, with pay, or temporary 
reassignment to another Regional Senior Justice. The 
Regional Senior Justice in question may suspend or 
reassign the judge as the complaint subcommittee 
recommends. The exercise of the Regional Senior 
Justices discretion to accept or reject the complaint 
subcommittees recommendation is not subject to the 
direction and supervision of the Chief Justice of the 
Ontario Court of Justice. 

subs. 351.4(8), (9), (10) and (11) 


COMPLAINT AGAINST CHIEF JUSTICE 
ET AL —- INTERIM RECOMMENDATIONS 


If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an Associate Chief Justice or 
the Regional Senior Justice who is a member of the 
Judicial Council, any recommendation or suspension, 
with pay, or temporary reassignment shall be made to 
the Chief Justice of the Superior Court of Justice, who 
may suspend or reassign the judge as the complaint 
subcommittee recommends. 

subs. 51.4(12) 


CRITERIA FOR INTERIM 
RECOMMENDATIONS TO 
SUSPEND OR REASSIGN 


The Judicial Council has established the following 
criteria and rules of procedure under subsection 
51.101) and they are to be used by a complaint 
subcommittee in making their decision to recom- 
mend to the appropriate Regional Senior Justice the 
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temporary suspension or re-assignment of a judge 
pending the resolution of a complaint: 


subs. 51.4(21) 


¢ where the complaint arises out of a working rela- 
tionship between the complainant and the judge 
and the complainant and the judge both work at 
the same court location 


where allowing the judge to continue to preside 
would likely bring the administration of justice 
into disrepute 


where the complaint is of sufficient seriousness that 
there are reasonable grounds for investigation by 
law enforcement agencies 


where it is evident to the complaint subcommittee 
that a judge is suffering from a mental or physical 
impairment that cannot be remedied or reasonably 
accommodated 


INFORMATION RE: 
INTERIM RECOMMENDATION 


Where a complaint subcommittee recommends tem- 
porarily suspending or re-assigning a judge pending 
the resolution of a complaint, particulars of the fac- 
tors upon which the complaint subcommittee’ rec- 
ommendations are based shall be provided 
contemporaneously to the Regional Senior Justice 
and the subject judge to assist the Regional Senior 
Justice in making his or her decision and to provide 
the subject judge with notice of the complaint and 
the complaint subcommittee’s recommendation. 


Where a complaint subcommittee or a review panel 
proposes to recommend temporarily suspending or 
re-assigning a judge, it may give the judge an oppor- 
tunity to be heard on that issue in writing by notify- 
ing the judge by personal service, if possible, or if not 
registered mail of the proposed suspension or reas- 
signment, of the reasons therefor, and of the judge’s 
right to tender a response. If no response from the 
judge is received after 10 days from the date of mail- 
ing, the recommendation of an interim suspension or 
reassignment may proceed. 


Reports to Review Panels 


WHEN INVESTIGATION COMPLETE 


When its investigation is complete, the complaint 
subcommittee shall either: 


¢ dismiss the complaint, 


e refer the complaint to the Chief Justice of the 
Ontario Court of Justice, 


e refer the complaint to a mediator, in accor- 
dance with criteria established by the Judicial 
Council pursuant to section 51.1(1), or 


e refer the complaint to the Judicial Council, 
with or without recommending that it hold a 
hearing. 

subs. 51.4(13) 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(@2) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an Associate Chief Justice of 
the Ontario Court of Justice or the Regional Senior 
Justice who is a member of the Judicial Council, any 
recommendation or suspension, with pay, or temporary 
reassignment shall be made to the Chief Justice of 
the Superior Court of Justice, who may suspend or 
reassign the judge as the complaint subcommittee 
recommends. 

subs. 51.4(12) 


PROCEDURE TO BE FOLLOWED 


One member of each complaint subcommittee will 
be responsible to contact the Assistant Registrar by a 
specified deadline prior to each scheduled OJC meeting 
to advise what files, if any, assigned to the complaint 
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subcommittee are ready to be reported to a review 
panel. The members of the complaint subcommittee 
will also provide a legible, fully completed copy of the 
appropriate pages of the complaint intake form for 
each file which is ready to be reported and will advise 
as to what other file material, besides the complaint, 
should be copied from the file and provided to the 
members of the review panel for their consideration. 


At least one member of a complaint subcommittee 
shall be present when the complaint subcommittee’s 
report is made to a review panel. Attendance by a 
complaint subcommittee or review panel member 
may be by teleconference when necessary. 


NO IDENTIFYING INFORMATION 


The complaint subcommittee shall report its disposition 
of any complaint that is dismissed or referred to the 
Chief Justice of the Ontario Court of Justice or to a 
mediator to the Judicial Council without identifying 
the complainant or the judge who is the subject of 
the complaint and no information that could identify 
either the complainant or the judge who is the subject 
of the complaint will be included in the material provided 
to the review panel members. 

subs. 51.4(16) 


DECISION TO BE UNANIMOUS 


The decision by a complaint subcommittee to dismiss 
a complaint, refer the complaint to the Chief Justice 
of the Ontario Court of Justice or refer the complaint 
to a mediator must be a unanimous decision on the 
part of the complaint subcommittee members. If the 
complaint subcommittee members cannot agree, the 
complaint must be referred to the Judicial Council. 
subs. 51.4(14) 


CRITERIA FOR DECISIONS BY 
COMPLAINT SUBCOMMITTEES 


A) TO DISMISS THE COMPLAINT 


A complaint subcommittee will dismiss a complaint 
alter reviewing the complaint if, in the complaint 
subcommittee’ opinion, it falls outside the Judicial 
Councils jurisdiction or is frivolous or an abuse 
of process. A complaint subcommittee may also 
recommend that a complaint be dismissed if, after 


their investigation, they conclude that the complaint 
is unfounded. 
subs. 51.4(3) and (13) 


B) TO REFER TO THE CHIEF JUSTICE 


A complaint subcommittee will refer a complaint to 
the Chief Justice of the Ontario Court of Justice in 
circumstances where the misconduct complained of 
does not warrant another disposition, there is some 
merit to the complaint and the disposition is, in the 
opinion of the complaint subcommittee, a suitable 
means of informing the judge that his/her course of 
conduct was not appropriate in the circumstances 
that led to the complaint. A complaint subcommittee 
will impose conditions on their referral to the Chief 
Justice of the Ontario Court of Justice if, in their 
opinion, there is some course of action or remedial 
training of which the subject judge could take advantage 
and there is agreement by the subject judge. 

subs. 51.4 (13) and (15) 


C) TO REFER TO MEDIATION 


A complaint subcommittee will refer a complaint to 
mediation when the Judicial Council has established 
a mediation process for complainants and judges 
who are the subject of complaints, in accordance 
with section 51.5 of the Courts of Justice Act. When 
such a mediation process is established by the 
Judicial Council, complaints may be referred to 
mediation in circumstances where both members are 
of the opinion that the conduct complained of does 
not fall within the criteria established to exclude 
complaints that are inappropriate for mediation, as 
set out in the Courts of Justice Act. Until such time 
as criteria are established by the Judicial Council, 
complaints are excluded from the mediation process 
in the following circumstances: 


(1) where there is a significant power imbalance 
between the complainant and the judge, or there is 
such a significant disparity between the complainants 
and the judge’s accounts of the event with which 
the complaint is concerned that mediation would 
be unworkable; 
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(2) where the complaint involves an allegation of 
sexual misconduct or an allegation of discrimination 
or harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code; or 


(3) where the public interest requires a hearing of 
the complaint. 
subs. 51.4(13) and 51.5 


D) TO RECOMMEND A HEARING 


A complaint subcommittee will refer a complaint to 
the Judicial Council, or a review panel thereof, and 
recommend that a hearing into a complaint be held 
where there has been an allegation of judicial misconduct 
that the complaint subcommittee believes has a basis 
in fact and which, if believed by the finder of fact, 
could result in a finding of judicial misconduct 
subs.51.4(13) and (16) 


RECOMMENDATION RE: HEARING 


Ifa recommendation to hold a hearing is made by the 
complaint subcommittee it may be made with, or 
without, a recommendation that the hearing be held 
in camera and if such recommendation is made, the 
criteria established by the Judicial Council (see page 
11 below) will be used. 


E) COMPENSATION 


The complaint subcommittee’ report to the review 
panel may also deal with the question of compensation 
of the judge’s costs for legal services, if any, incurred 
during the investigative stage of the process if the 
complaint subcommittee is of the opinion that the 
complaint should be dismissed and has so recom- 
mended in its report to the Judicial Council. The 
Judicial Council may then recommend to the 
Attorney General that the judge’ costs for legal services 
be paid, in accordance with section 51.7 of the Act. 
subs. 51.7(1) 


The decision as to whether or not to recommend 
compensation of a judge’s costs for legal services will 
be made on a case by case basis. 


REFERRING COMPLAINT TO COUNCIL 


As noted above, a complaint subcommittee may also 
refer the complaint to the Judicial Council, with or 
without making a recommendation that it hold a 
hearing into the complaint. Both members of the 
complaint subcommittee need not agree with this 
recommendation and the Judicial Council, or a 
review panel thereof, has the power to require the 
complaint subcommittee to refer the complaint to it 
if it does not approve the complaint subcommittee’s 
recommended disposition or if the complaint 
subcommittee cannot agree on the disposition. If a 
complaint is referred to the Judicial Council, with or 
without a recommendation that a hearing be held, the 
complainant and the subject judge may be identified 
to the Judicial Council, or a review panel thereof. 

subs.51.4(16) and (17) 


INFORMATION TO BE INCLUDED 


Where a complaint is referred to a Review Panel of 
the Judicial Council by a complaint subcommittee, 
the complaint subcommittee shall forward to the 
Review Panel all documents, transcripts, statements, 
and other evidence considered by it in reviewing the 
complaint, including the response of the judge about 
whom the complaint is made, if any. The Review 
Panel shall consider such information in coming to 
its conclusion regarding the appropriate disposition 
of the complaint. 


REVIEW PANELS 


PURPOSE 
The Judicial Council may establish a review panel for 


the purpose of: - 


¢ considering the report of a complaint 
subcommittee, 


considering a complaint referred to it by a 
complaint subcommittee 


considering a mediator’s report 


considering a complaint referred to it out of 
mediation, and 


considering the question of compensation 
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and the review panel has all the powers of the 
Judicial Council for these purposes. 
subs. 49(14) 


COMPOSITION 


A review panel is made up of two provincially- 
appointed judges (other than the Chief Justice of the 
Ontario Court of Justice), a lawyer and a lay member 
of the OJC and shall not include either of the two 
members who served on the complaint subcommittee 
who investigated the complaint and made the 
recommendation to the review panel. One of the 
judges, designated by the Council, shall chair the 
review panel and four members constitute a quorum. 
The chair of the review panel is entitled to vote and 
may cast a second deciding vote if there is a tie. 
subs. 49(15),(18) and (19) 


WHEN REVIEW PANEL FORMED 


A review panel is formed to review the decisions 
made about complaints by complaint subcommittees 
and dispose of open complaint files at every regularly 
scheduled meeting of the OJC, if the quorum 
requirements of the governing legislation can be satisfied. 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act does not apply to 
the Judicial Council’s activities, or a review panel 
thereof, in considering a complaint subcommittee’ 
report or in reviewing a complaint referred to it by a 
complaint subcommittee. 

subs. 51.4(19) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 


Committee as required by sections 28, 29 and 33 of 


the Statutory Powers Procedure Act. 
subs. 51.1(3) 


The Ontario Judicial Council has established the 
following guidelines and rules of procedure under 
subsection 51.1(1) with respect to the consideration 


of complaint subcommittee reports made to a review 
panel or referred to it by a complaint subcommittee 
and the Judicial Council, or a review panel thereof, 
shall follow its guidelines and rules of procedure 
established for this purpose. 

subs. 51.4(22) 


Review of Complaint 
Subcommittee’s Report 


REVIEW IN PRIVATE 


The review panel shall consider the complaint 
subcommittees report, in private, and may approve 
its disposition or may require the complaint sub- 
committee to refer the complaint to the Council in 
which case the review panel shall consider the complaint, 
in private. 

subs. 51.4(17) 


PROCEDURE ON REVIEW 


The review panel shall examine the letter of complaint, 
the relevant parts of the transcript (if any), the 
response from the judge (if any), etc., with all identifying 
information removed therefrom, as well as the report 
of the complaint subcommittee, until its members are 
satisfied that the issues of concern have been identified 
and addressed by the complaint subcommittee in its 
investigation of the complaint and in its recommend- 
ation(s) to the review panel about the disposition of 
the complaint. 


A review panel may reserve its decision on a complaint 
subcommittees recommendation and may adjourn 
from time to time to consider its decision or direct 
the complaint subcommittee to conduct further 
investigation and report back to the review panel. 


If the members of the review panel are not satisfied 
with the report of the complaint subcommittee, they 
may refer the complaint back to the complaint sub- 
committee for further investigation or make any other 
direction or request of the complaint subcommittee 
that they deem to be appropriate. 


If it is necessary to hold a vote on whether or not to 
accept the recommendation of a complaint subcom- 
mittee, and there is a tie, the chair will cast a second 
and deciding vote. 
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Referral of Complaint 
to a Review Panel 


WHEN REFERRED 


When a complaint subcommittee submits its report 
to a review panel, the review panel may approve the 
complaint subcommittee’s disposition or require the 
complaint subcommittee to refer the complaint to it to 
consider. The members of a review panel will require 
a complaint subcommittee to refer the complaint to them 
in circumstances where the members of the complaint 
subcommittee cannot agree on the recommended 
disposition of the complaint or where the recom- 
mended disposition of the complaint is unacceptable 
to a majority of the members of the review panel. 
subs. 51.4(13), (14) and (17) 


POWER OF A REVIEW PANEL ON REFERRAL 


If a complaint is referred to it by a complaint sub- 
committee or a review panel requires a complaint 
subcommittee to refer a complaint to it to consider, the 
complainant and the subject judge may be identified 
to the members of the review panel who shall consider 
the complaint, in private, and may: — 


¢ decide to hold a hearing, 
¢ dismiss the complaint, 


¢ refer the complaint to the Chief Justice of the 
Ontario Court of Justice (with or without 
imposing conditions), or 


¢ refer the complaint to a mediator. 
subs. 51.4(16) and (18) 


GUIDELINES AND RULES OF PROCEDURE 


The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act does not apply to 
the Judicial Council’ activities, or a review panel 
thereof, in considering a complaint subcommittee’ 
report or in reviewing a complaint referred to it by a 
complaint subcommittee. 

subs. 51.4(19) 


The Judicial Councils rules do not have to be 
approved by the Statutory Powers Procedure Rules 
Committee as required by sections 28, 29 and 33 of 
the Statutory Powers Procedure Act. 

subs. 51.1(3) 


The Ontario Judicial Council has established the 
following guidelines and rules of procedures under 
subsection 51.1(1) with respect to the consideration 
of complaints that are referred to it by a complaint 
subcommittee or in consideration of complaints that 
it causes to be referred to it from a complaint 
subcommittee and the Judicial Council, or a review 
panel thereof, shall follow its guidelines and rules of 
procedure established for the purpose. 

subs. 51.4(22) 


Guidelines re: Dispositions 


A) ORDERING A HEARING 


A review panel will order a hearing be held in 
circumstances where the majority of members of the 
review panel are of the opinion that there has been an 
allegation of judicial misconduct which the majority 
of the members of the review panel believes has a 
basis in fact and which, if believed by the finder of 
fact, could result in a finding of judicial misconduct. 
The recommendation to hold a hearing made by the 
review panel may be made with, or without, a 
recommendation that the hearing be held in camera 
and if such recommendation is made, the criteria 
established by the Judicial Council (see page 18 below) 
will be used. 


B) DISMISSING A COMPLAINT 


A review panel will dismiss a complaint in circumstances 
where the majority of members of the review panel 
are of the opinion that the allegation of judicial mis- 
conduct falls outside the jurisdiction of the Judicial 
Council, is frivolous or an abuse of process, or where 
the review panel is of the view that, the complaint is 
unfounded. A review panel will not generally dismiss 
as unfounded a complaint unless it is satisfied that 
there is no basis in fact for the allegations against the 
provincially-appointed judge. 
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C) REFERRING A COMPLAINT TO 
THE CHIEF JUSTICE 


A review panel will refer a complaint to the Chief 


Justice of the Ontario Court of Justice in circum- 
stances where the majority of members of the review 
panel are of the opinion that the conduct complained 
of does not warrant another disposition and there is 
some merit to the complaint and the disposition is, in 
the opinion of the majority of members of the review 
panel, a suitable means of informing the judge that 
his/her course of conduct was not appropriate in the 
circumstances that led to the complaint. A review 
panel will recommend imposing conditions on their 
referral of a complaint to the Chief Justice of the 
Ontario Court of Justice where a majority of the 
members of a review panel agree that there is some 
course of action or remedial training of which the 
subject judge can take advantage of and there is 
agreement by the judge in accordance with subs. 
51.4(15). The Chief Justice of the Ontario Court of 
Justice will provide a written report on the disposition 
of the complaint to the review panel and complaint 
subcommittee members. 


D) REFERRING A COMPLAINT TO MEDIATION 


A review panel may refer a complaint to mediation 
when the Judicial Council has established a mediation 
process for complainants and judges who are the 
subject of complaints, in accordance with section 
51.5 of the Courts of Justice Act. When such a mediation 
process is established by the Judicial Council, complaints 
may be referred to mediation in circumstances where 
a majority of the members of the review panel are of the 
opinion that the conduct complained of does not fall 
within the criteria established to exclude complaints 
that are inappropriate for mediation, as set out in 
subsection 51.5(3) of the Courts of Justice Act. Until 
such time as criteria are established, complaints are 
excluded from the mediation process in the following 
circumstances: 


(1) where there is a significant power imbalance 
between the complainant and the judge, or there 
is such a significant disparity between the com- 
plainant’s and the judge’s accounts of the event 
with which the complaint is concerned that 
mediation would be unworkable; 


(2) where the complaint involves an allegation of 
sexual misconduct or an allegation of discrimination 
or harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code; or 


(3) where the public interest requires a hearing of 
the complaint. 


Notice of Decision 


DECISION COMMUNICATED 


The Judicial Council, or a review panel thereof, shall 
communicate its decision to both the complainant 
and the subject judge and if the Judicial Council 
decides to dismiss the complaint, it will provide the 
parties with brief reasons. 

subs. 51.4(20) 


ADMINISTRATIVE PROCEDURES 


Detailed information on administrative procedures to 
be followed by the Judicial Council when notifying 
the parties of its decision can be found at pages 25 
and 26 of this document. 


HEARING PANEES 


APPLICABLE LEGISLATION 
All hearings held by the Judicial Council are to be 
held in accordance with section 51.6 of the Courts of 
Justice Act. 
The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 
subs. 51.1(2) 


The Statutory Powers Procedure Act applies to any 
hearing by the Judicial Council, except for its provi- 
sions with respect to disposition of proceedings with- 
out a hearing (section 4, S.P.P.A.) or its provisions for 
public hearings (subs. 9(1) S.PPA.). The Judicial 
Councils rules do not have to be approved by the 
Statutory Powers Procedure Rules Committee as 
required by sections 28, 29 and 33 of the Statutory 
Powers Procedure Act. 

subs. 51.1(3) and 51.6(2) 
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The Judicial Council’s rules of procedure established 
under subsection 51.1(1) apply to a hearing held by 
the Judicial Council. 


subs. 51.6(3) 


COMPOSITION 


The following rules apply to a hearing panel established 
for the purpose of holding a hearing under section 
51.6 (adjudication by the Ontario Judicial Council) or 
section 51.7 (considering the question of compensation): 


1) half the members of the panel, including the chair, 
must be judges and half of the members of the 
panel must be persons who are not judges 


2) at least one member must be a person who is neither 
a judge nor a lawyer 


3) the Chief Justice of Ontario, or another judge of 
the Ontario Court of Appeal designated by the 
Chief Justice, shall chair the hearing panel 


4) the Judicial Council may determine the size and 
composition of the panel, subject to paragraphs 1, 
2 & 3 above 


5) all the members of the hearing panel constitute a 
quorum (subs. 49(17)) 


6) the chair of the hearing panel is entitled to vote and 
may cast a second deciding vote if there is a tie 


7) the members of the complaint subcommittee that 
investigated the complaint shall not participate in 
a hearing of the complaint 


8) the members of a review panel that received and 
considered the recommendation of a complaint 
subcommittee shall not participate in a hearing of 
the complaint (subs. 49(20)) 

subs. 49(17), (18), (19) and (20) 


POWER 


A hearing panel established by the Judicial Council 

for the purposes of section 51.6 or 51.7 has all the 

powers of the Judicial Council for that purpose. 
subs. 49(16) 


HEARINGS 


COMMUNICATION BY MEMBERS 
Members of the Judicial Council participating in the 
hearing shall not communicate directly or indirectly 
in relation to the subject matter of the hearing with 
any party, counsel, agent or other person, unless all 
the parties and their counsel or agents receive notice 
and have an opportunity to participate. This prohibition 
on communication does not preclude the Judicial 
Council from engaging legal counsel to assist it and, 
in that case, the nature of the advice given by counsel 
shall be communicated to the parties so that they 
may makes submissions as to the law. 
subs. 51.6(4) and (5) 


PARTIES TO THE HEARING 


The Judicial Council shall determine who are the 
parties to the hearing. 
subs. 51.6(6) 


PUBLIC OR PRIVATE/ALL OR PART 
Judicial Council hearings into complaints and meetings 
to consider the question of compensation shall be open 
to the public unless the hearing panel determines, in 
accordance with criteria established under section 
51.101) by the Judicial Council, that exceptional 
circumstances exist and the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality in which case it may hold 
all or part of a hearing in private. 
subs. 49(11) and 51.6(7) 


The Statutory Powers Procedure Act applies to any 
hearing by the Judicial Council, except for its provisions 
with respect to disposition of proceedings without a 
hearing (section 4, S.PPA.) or its provisions for public 
hearings (subs. 9(1), S.PPA.). 

subs. 51.6(2) 
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Ifa complaint involves allegations of sexual misconduct 
or sexual harassment, the Judicial Council shall, at 
the request of the complainant or of another witness 
who testifies to having been the victim of similar 
conduct by the judge, prohibit the publication of 
information that might identify the complainant or 
the witness, as the case may be. 

subs. 51.6(9) 


OPEN OR CLOSED HEARINGS —- CRITERIA 


The Judicial Council has established the following 
criteria under subsection 51.1(1) to assist it in deter- 
mining whether or not the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality. If the Judicial Council 
determines that exceptional circumstances exist in 
accordance with the following criteria, it may hold 
all, or part, of the hearing in private. 

subs. 51.6(7) 


The members of the Judicial Council will consider 
the following criteria to determine what exceptional 
circumstances must exist before a decision is made to 
maintain confidentiality and hold all, or part, of a 
hearing in private: 


a) where matters involving public security may be 
disclosed, or 
b) where intimate financial or personal matters or 


other matters may be disclosed at the hearing of 
such a nature, having regard to the circumstances, 
that the desirability of avoiding disclosure 
thereof in the interests of any person affected or 
in the public interest outweighs the desirability 
of adhering to the principle that the hearing be 
open to the public. 


REVEALING JUDGE’S NAME WHEN 

HEARING WAS PRIVATE — CRITERIA 

If a hearing was held in private, the Judicial Council 

shall order that the judge’s name not be disclosed or 

made public unless it determines, in accordance with 

the criteria established under subsection 51.1(1), 
that there are exceptional circumstances. 

subs. 31.6(8) 


The members of the Judicial Council will consider 
the following criteria before a decision is made about 
when it is appropriate to publicly reveal the name of a 
judge even though the hearing has been held in private: 


a) at the request of the judge, or 


b) in circumstances where it would be in the public 
interest to do so. 


WHEN AN ORDER PROHIBITING 
PUBLICATION OF JUDGE’S NAME MAY 
BE MADE, PENDING THE DISPOSITION 
OF A COMPLAINT —- CRITERIA 


In exceptional circumstances, and in accordance with 
criteria established under subsection 51.1(1), the 
Judicial Council may make an order prohibiting the 
publication of information that might identify the 
subject judge, pending the disposition of a complaint. 

subs. 51.6(10) 


The members of the Judicial Council will consider 
the following criteria to determine when the Judicial 
Council may make an order prohibiting the publication 
of information that might identify the judge who is 
the subject of a complaint, pending the disposition of 
a complaint: 


a) where matters involving public security may be 
disclosed, or 


b) where intimate financial or personal matters or 
other matters may be disclosed at the hearing of 
such a nature, having regard to the circumstances, 
that the desirability of avoiding disclosure thereof 
in the interests of any person affected or in the public 
interest outweighs the desirability of adhering to 
the principle that the hearing be open to the public. 


NEW COMPLAINT 


If, during the course of the hearing, additional facts 
are disclosed which, if communicated to a member of 
the Judicial Council, would constitute an allegation 
of misconduct against a provincially-appointed judge 
outside of the ambit of the complaint which is the 
subject of the hearing, the Registrar shall prepare a 
summary of the particulars of the complaint and forward 
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same to a complaint subcommittee of the Judicial 
Council to be processed as an original complaint. 
The Complaint subcommittee shall be composed of 
members of the Judicial Council other than those 
who compose the panel hearing the complaint. 


PROCEDURAL CODE 
FOR HEARINGS 


PREAMBLE 


These Rules of Procedure apply to all hearings of the 
Judicial Council convened pursuant to section 51.6 
of the Courts of Justice Act and are established and 
made public pursuant to paragraph 51.1(1)6 of the 
Courts of Justice Act. 


These Rules of Procedure shall be liberally construed 
so as to ensure the just determination of every hearing 
on its merits. Where matters are not provided for in 
these Rules, the practice shall be determined by analogy 
to them. 


INTERPRETATION 


1. The words in this code shall, unless the context 
otherwise indicates, bear the meanings ascribed 
to them by the Courts of Justice Act. 


(1) In this code, 


(a) “Act” shall mean the Courts of Justice Act, 
Res. TOCUVe GC. 45. 4s amended. 


(b) “Panel” means the Panel conducting a 
hearing and established pursuant to 
subsection 49(16) of the Act. 


(c) “Respondent” shall mean a judge in 
respect of whom an order for a hearing is 
made pursuant to subsection 51.4(18)(a) 
of the Act. 


(d) “Presenting Counsel” means counsel 
engaged on behalf of the Council to prepare 
and present the case against a Respondent. 


PRESENTATION OF COMPLAINTS 


2. The Council shall, on the making of an order for 
a hearing in respect of a complaint against a 


judge, engage Legal Counsel for the purposes of 
preparing and presenting the case against the 
Respondent. 


Legal Counsel engaged by the Council shall 
operate independently of the Council. 


The duty of Legal Counsel engaged under this 
Part shall not be to seek a particular order against 
a Respondent, but to see that the complaint 
against the judge is evaluated fairly and dispas- 
sionately to the end of achieving a just result. 


For greater certainty, Presenting Counsel are not 
to advise the Council on any matters coming 
before it. All communications between Presenting 
Counsel and the Council shall, where communi- 
cations are personal, be made in the presence of 
counsel for the Respondent, and in the case of 
written communications, such communications 
shall be copied to the Respondents. 


A hearing shall be commenced by a Notice of 
Hearing in accordance with this Part. 


Presenting Counsel shall prepare the Notice of 
Hearing. 


(1) The Notice of Hearing shall contain, 


(a) particulars of the allegations against the 
Respondent; 


(b) a reference to the statutory authority 
under which the hearing will be held; 


(c) a statement of the time and place of the 
commencement of the hearing; 


(d) a statement of the purpose of the hearing; 


(e) a statement that if the Respondent does 
not attend at the hearing, the Panel may 
proceed in the Respondent’s absence and 
the Respondent will not be entitled to 
any further notice of the proceeding; and, 


Presenting Counsel shall cause the Notice of 
Hearing to be served upon the Respondent by 
personal service or, upon motion to the Panel 
hearing the complaint, an alternative to personal 
service and shall file proof of service with the 
Council. 
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RESPONSE 


The Respondent may serve on Presenting Counsel 
and file with the Council a Response to the allegations 
in the Notice Hearing. 


(1) The Response may contain full particulars of 
the facts on which the Respondent relies. 


(2) A Respondent may at any time before or during 
the hearing serve on Presenting Counsel and 
file with the Council an amended Response. 


(3) Failure to file a response shall not be deemed 
to be an admission of any allegations against 
the Respondent. 


DISCLOSURE 


Presenting Counsel shall, before the hearing, forward 
to the Respondent or to counsel for the 
Respondent names and addresses of all witnesses 
known to have knowledge of the relevant facts 
and any statements taken from the witness and 
summaries of any interviews with the witness 
before the hearing. 


Presenting Counsel shall also provide, prior to 
the hearing, all non-privileged documents in its 
possession relevant to the allegations in the 
Notice of Hearing. 


The Hearing Panel may preclude Presenting 
Counsel from calling a witness at the hearing if 
Presenting Counsel has not provided the 
Respondent with the witness's name and address, 
if available, and any statements taken from the 
witness and summaries of any interviews with 
the witness before the hearing. 


Part V applies, mutatis mutandis, to any information 
which comes to Presenting Counsel’ attention after 
disclosure has been made pursuant to that Part. 


PRE-HEARING CONFERENCE 


The Panel may order that a pre-hearing conference 
take place before a judge who is a member of the 
Council but who is not a member of the Panel 
to hear the allegations against the Respondent, 
for the purposes of narrowing the issues and 
promoting settlement. 
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THE HEARING 


For greater certainty, the Respondent has the 
right to be represented by counsel, or to act on 
his own behalf in any hearing under this Code. 


The Panel, on application at any time by 
Presenting Counsel or by the Respondent, may 
require any person, including a party, by summons, 
to give evidence on oath or affirmation at the 
hearing and to produce in evidence at the hearing 
any documents or things specified by the Panel 
which are relevant to the subject matter of the 
hearing and admissible at the hearing. 


(1) A summons issued under this section shall be 
in the form prescribed by subsection 12(2) of 
the Statutory Powers Procedure Act. 


The hearing shall be conducted by a Panel of 
members of the Council composed of members 
who have not participated in a complaint sub- 
committee investigation of the complaint or in a 
Panel reviewing a report from such complaint 
sub-committee. 


(1) The following guidelines apply to the conduct 
of the hearing, unless the Panel, on motion by 
another party, or on consent requires otherwise. 


(a) All testimony shall be under oath or 
affirmation or promise. 


(b) Presenting Counsel shall commence the 
hearing by an opening statement, and shall 
proceed to present evidence in support of 
the allegations in the Notice of Hearing 
by direct examination of witnesses. 


(c) Counsel for the Respondent may make 
an Opening statement, either immediately 
following Presenting Counsel's opening 
statement, or immediately following the 
conclusion of the evidence presented on 
behalf of Presenting Counsel. After 
Presenting Counsel has called its evidence, 
and after the Respondent has made an 
Opening statement, the Respondent may 
present evidence. 


(d) All witnesses may be cross-examined 
by counsel for the opposite party and 
re-examined as required. 
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(e) The hearing shall be recorded verbatim 
and transcribed where requested. Where 
counsel for the Respondent requests, he 
or she may be provided with a transcript 
of the hearing within a reasonable time 
and at no cost. 


(f) Both Presenting Counsel and the Respondent 
may submit to the Panel proposed find- 
ings, conclusions, recommendations or 
draft orders for the consideration of the 
Hearing Panel. 


(g) Presenting Counsel and counsel for the 
Respondent may, at the close of the 
evidence, make statements summarizing 
the evidence and any points of law arising 
out of the evidence, in the order to be 
determined by the Hearing Panel. 


PRE-HEARING RULINGS 

18. Either party to the hearing may, by motion, not 

later than 10 days before the date set for com- 

mencement of the hearing, bring any procedural 

or other matters to the Hearing Panel as are 

required to be determined prior to the hearing of 
the complaint. 


(1) Without limiting the generality of the foregoing, 
a motion may be made for any of the follow- 
ing purposes: 

(a) objecting to the jurisdiction of the 


Council to hear the complaint; 


(b) resolving any issues with respect to any 
reasonable apprehension of bias or 
institutional bias on the part of the Panel; 


(c) objecting to the sufficiency of disclosure 
by Presenting Counsel; 


(d) determining any point of law for the 
purposes of expediting the hearing; or 

(e) determining any claim of privilege in 
respect of the evidence to be presented at 
the hearing; or 


(f) any matters relating to scheduling. 


(2) A motion seeking any of the relief enumerated 
in this section may not be brought during the 
hearing, without leave of the Hearing Panel, 
unless it is based upon the manner in which 
the hearing has been conducted. 


(3) The Hearing Panel, may, on such grounds as 
it deems appropriate, abridge the time for 
bringing any motion provided for by the pre- 
hearing rules. 


19. The Council shall, as soon as is reasonably possible, 
appoint a time and a place for the hearing of sub- 
missions by both sides on any motion brought 
pursuant to subsection 19(1), and shall, as soon as 
is reasonably possible, render a decision thereon. 


POST-HEARINGS 


Disposition at Hearing 


DISPOSITION 
After completing the hearing, the Judicial Council 
may dismiss the complaint, with or without a finding 
that it is unfounded or, if it finds that there has been 
misconduct by the judge, may 


a) warn the judge; 
b) reprimand the judge; 


c) order the judge to apologize to the complainant 
or to any other person; 


d) order the judge to take specified measures 
such as receiving education or treatment, as 
a condition of continuing to sit as a judge; 


e) suspend the judge with pay, for any period; 
f) suspend the judge without pay, but with 
benefits, for a period up to thirty days; or 


g) recommend to the Attorney General that the 
judge be removed from office (in accordance 
with section 51.8). 

subs. 51.6(11) 
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COMBINATION OF SANCTIONS 


The Judicial Council may adopt any combination of the 
foregoing sanctions except that the recommendation to 
the Attorney General that the judge be removed from 
office will not be combined with any other sanction. 
subs. 51.6(12) 


Report to Attorney General 


REPORT 


The Judicial Council may make a report to the 
Attorney General about the complaint, investigation, 
hearing and disposition (subject to any orders made 
about confidentiality of documents by the Judicial 
Council) and the Attorney General may make the 
report public if he/she is of the opinion this would be 
in the public interest. 

subs. 51.6(18) 


IDENTITY WITHHELD 


If a complainant or witness asked that their identity 
be withheld during the hearing and an order was 
made under subsection 51.6(9), the report to the 
Attorney General will not identify them or, if the 
hearing was held in private, the report will not identify 
the judge, unless the Judicial Council orders the judge’s 
name be disclosed in the report in accordance with 
the criteria established by the Judicial Council under 
subsection 51.6(8) (please see page B — 11 above). 
subs. 51.6(19) 


JUDGE NOT TO BE IDENTIFIED 


If, during the course of a hearing into a complaint, the 
Judicial Council made an order prohibiting publication 


Order to Accommodate 


If the effect of a disability on the judge’s performance 
of the essential duties of judicial office is a factor in a 
complaint, which is either dismissed or disposed of 
in any manner short of recommending to the 
Attorney General that the judge be removed, and the 
judge would be able to perform the essential duties 
of judicial office if his or her needs were accommodated, 
the Judicial Council shall order the judge’ needs to 
be accommodated to the extent necessary to enable 
him or her to perform those duties. 


Such an order to accommodate may not be made if 
the Judicial Council is satisfied that making the order 
would impose undue hardship on the person responsible 
for accommodating the judge’s needs, considering 
the cost, outside sources of funding, if any, and 
health and safety requirements, if any. 


The Judicial Council shall also not make an order to 
accommodate against a person without ensuring that 
the person has had an opportunity to participate and 
make submissions. 


An order made by the Judicial Council to accommodate 
a judge’s needs binds the Crown. 
subs. 51.6(13), (14), (15), (16) and (17) 


Removal from Office 


REMOVAL 
A provincially-appointed judge may be removed 
from office only if: 


a) a complaint about the judge has been made to 
the Judicial Council; and 


of information that might identify the judge complained- b) the Judicial Council, alter a hearing, recommends 
of pending the disposition of the complaint, pursuant to the Attorney General that the judge be 
to subsection 51.6(10) and the criteria established by removed on the ground that he or she has 
the Judicial Council (please see page B — 11 above) and become incapacitated or disabled from the due 
the Judicial Council subsequently dismisses the com- execution of his or her office by reason of, 
plaint with a finding that it was unfounded, the judge (i) inability, because of a disability, to perform 
shall not be identified in the report to the Attorney the essential duties of his or her office (if an 
General without his or her consent and the Judicial order to accommodate the judge’ needs 
Council shall order that information that relates to the would not remedy the inability, or could not 
complaint and which might identify the judge shall be made because it would impose undu 
never be made public without his or her consent. 

subs. 51.6(20) 
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hardship on the person responsible for meeting those 
needs, or was made but did not remedy the inability), 


(ii) conduct that is incompatible with the due 
execution of his or her office, or 


(iii) failure to perform the duties of his or her office. 
subs. 51.8(1) 


TABLING OF RECOMMENDATION 


The Attorney General shall table the Judicial 
Councils recommendation in the Legislative Assembly 
if it is in session or, if not, within fifteen days after the 
commencement of its next session. 

subs. 51.8(2) 


ORDER REMOVING JUDGE 


An order removing a provincially-appointed judge 
from office may be made by the Lieutenant Governor 
on the address of the Legislative Assembly. 

subs. 51.8(3) 


APPLICATION 
This section applies to provincially-appointed judges 
who have not yet attained retirement age and to 
provincially-appointed judges whose continuation in 
office after attaining retirement age has been 
approved by the Chief Justice of the Ontario Court of 
Justice. This section also applies to a Chief, or 
Associate Chief Justice who has been continued in 
office by the Judicial Council, either as a Chief, or 
Associate Chief Justice of the Ontario Court of 
Justice, or who has been continued in office as a 
judge by the Judicial Council. 
subs. 51.8(4) 


COMPENSATION 


AFTER COMPLAINT DISPOSED OF 


When the Judicial Council has dealt with a complaint 
against a provincially-appointed judge, it shall consider 
whether the judge should be compensated for all or 
part of his or her costs for legal services incurred in 
connection with the steps taken in relation to the 
complaint, including review and investigation of a 


complaint by a complaint subcommittee, review of a 
complaint subcommittees report by the Judicial 
Council, or a review panel thereof, review of a mediators 
report by the Judicial Council, or a review panel 
thereof, the hearing into a complaint by the Judicial 
Council, or a hearing panel thereof, and legal services 
incurred in connection with the question of compen- 
sation. The Judicial Councils consideration of the 
question of compensation shall be combined with a 
hearing into a complaint, if one is held. 

subs. 51.7(1) and (2) 


PUBLIC OR PRIVATE 


Ifa hearing was held and was public, the consideration 
of the compensation question shall be public; otherwise, 
the consideration of the question of compensation 
shall take place in private. 

subs. 51.7(3) 


RECOMMENDATION 


If the Judicial Council is of the opinion that the judge 
should be compensated, it shall make such a recom- 
mendation to the Attorney General, indicating the 
amount of compensation. 

subs. 51.7(4) 


WHERE COMPLAINT DISMISSED 
AFTER A HEARING 


If the complaint is dismissed after a hearing, the 
Judicial Council shall recommend to the Attorney 
General that the judge be compensated for his or her 
costs for legal services and shall indicate the amount 
of compensation. 

subs. 51.7(5) 


DISCLOSURE OF NAME 


The Judicial Council’s recommendation to the 
Attorney General shall name the judge, but the 
Attorney General shall not disclose the judge’s name 
unless there was a public hearing into the complaint 
or the Judicial Council has otherwise made the 
judge’s name public. 

subs. 51.7(6) 
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AMOUNT AND PAYMENT 


The amount of compensation recommended to be 
paid may relate to all, or part, of the judge’s costs for 
legal services and shall be based on a rate for legal 
services that does not exceed the maximum rate normally 
paid by the Government of Ontario for similar services. 
The Attorney General shall pay compensation to the 
judge in accordance with the recommendation. 
subs. 51.7(7) and (8) 


CONFIDENTIALITY AND 
PROTECTION OP ERIVACY 


INFORMATION TO PUBLIC 


At any person’s request, the Judicial Council may 
confirm or deny that a particular complaint has been 
made to it. 

subs. 51.3(5) 


POLICY OF JUDICIAL COUNCIL 


The complaint subcommittee’ investigation into a 
complaint shall be conducted in private, and its 
report about a complaint or referral of a complaint to 
the Judicial Council, or a review panel thereof, is 
considered in private, in accordance with subsections 
51.4(6) and 51.4(17) and (18). It is the policy of the 
Judicial Council, made pursuant to subsections 
51.4(21) and (22), that it will not confirm or deny 
that a particular complaint has been made to it, as 
permitted by subsection 51.3(5), unless the Judicial 
Council, or a hearing panel thereof, has determined 
that there will be a public hearing into the complaint. 


COMPLAINT SUBCOMMITTEE 
INVESTIGATION PRIVATE 


The investigation into a complaint by a complaint 
subcommittee shall be conducted in private. The 
Statutory Powers Procedure Act does not apply to the 
complaint subcommittee’s activities in investigating 
a complaint. 

subs. 51.4(6) and (7) 


REVIEW PANEL DELIBERATION PRIVATE 


The Judicial Council, or a review panel thereof, shall: — 


¢ consider the complaint subcommittee’s report, 
in private, and may approve its disposition, or 


* may require the complaint subcommittee to 
refer the complaint to the Council. 
subs. 51.4(17) 


If a complaint is referred to it by a complaint sub- 
committee, the Judicial Council, or a Review Panel 
thereof, shall consider such complaint, in private, 
and may: 


¢ decide to hold a hearing, 
¢ dismiss the complaint, 


¢ refer the complaint to the Chief Judge (with or 
without imposing conditions), or 


¢ refer the complaint to a mediator. 
subs. 51.4(18) 


WHEN IDENTITY OF JUDGE 
REVEALED TO REVIEW PANEL 


If a complaint is referred to the Judicial Council, with 
or without a recommendation that a hearing be held, 
the complainant and the subject judge may be identified 
to the Judicial Council or a review panel thereof, and 
such a complaint will be considered in private. 
subs.51.4(16) and (17) 


HEARINGS MAY BE PRIVATE 


If the Judicial Council determines, in accordance with 
criteria established under subsection 51.1(1) that the 
desirability of holding an open hearing is outweighed 
by the desirability of maintaining confidentiality, it 
may hold all or part of a hearing in private. 

subs. 51.6(7) 


JUDGE’S NAME NOT DISCLOSED 


If a hearing is held in private, the Judicial Council 
shall, unless it determines in accordance with the criteria 
established under subsection 51.1(1) that there are 
exceptional circumstances, order the judges name 
not be disclosed or made public. 


subs. 51.6(8) 
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ORDER PROHIBITING PUBLICATION 


In exceptional circumstances, and in accordance with 
criteria established under subsection 51.1(1), the 
Judicial Council may make an order prohibiting the 
publication of information that might identify the 
subject judge, pending the disposition of a complaint. 

subs. 51.6(10) 


CRITERIA ESTABLISHED 


For the criteria established by the Judicial Council 
under subsection 51.1(1) with respect to subsections 
51.6(7), (8) and (10), please see page B — 11 above. 


REPORT TO ATTORNEY GENERAL 


If a complainant or witness asked that their identity 
be withheld during the hearing, and an order was 
made under subsection 51.6(9), the report to the 
Attorney General will not identify them or, if the 
hearing was held in private, the report will not identify 
the judge, unless the Judicial Council orders the 
judge’s name be disclosed in the report in accordance 
with criteria established under subsection 51.6(8). 
subs. 51.6(19) 


JUDGE NOT TO BE IDENTIFIED 


If, during the course of a hearing into a complaint, 
the Judicial Council made an order prohibiting 
publication of information that might identify the 
judge complained-of pending the disposition of the 
complaint, pursuant to subsection 51.6(10) and the 
criteria established by the Judicial Council and the 
Judicial Council subsequently dismisses the complaint 
with a finding that it was unfounded, the judge shall 
not be identified in the report to the Attorney 
General without his or her consent and the Judicial 
Council shall order that information that relates to 
the complaint and which might identify the judge shall 
never be made public without his or her consent. 
subs. 51.6(20) 


ORDER NOT TO DISCLOSE 


The Judicial Council or a complaint subcommittee 
may order that any information or documents relating 


to a mediation or a Judicial Council meeting or hearing 
that was not held in public, whether the information 
or documents are in the possession of the Judicial 
Council or of the Attorney General, or of any other 
person, are confidential and shall not be disclosed or 
made public. 

subs. 49(24) and (25) 


EXCEPTION 


The foregoing does not apply to information and 
documents that the Courts of Justice Act requires the 
Judicial Council to disclose or that have not been 
treated as confidential and were not prepared exclusively 
for the purpose of mediation or a Judicial Council 
meeting or hearing. 

subs. 49(26) 


AMENDMENTS TO THE FREEDOM OF 
INFORMATION AND PROTECTION OF 
PRIVACY ACT 


Section 65 of the Freedom of Information and Protection 
of Privacy Act is amended by adding the following 
subsections: 


(4) This Act does not apply to anything contained in 
a judges performance evaluation under section 
51.11 of the Courts of Justice Act or to any information 
collected in connection with the evaluation. 


(5) This Act does not apply to a record of the Ontario 
Judicial Council, whether in the possession of 
the Judicial Council or of the Attorney General, 
if any of the following conditions apply: 


. The Judicial Council or its complaint subcommittee 
has ordered that the record or information in the 
record not be disclosed or made public. 


. The Judicial Council has otherwise determined 
that the record is confidential. 


. The record was prepared in connection with a 
meeting or hearing of the Judicial Council that was 
not open to the public. 
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ACCOMMODATION 
OFeDiISA BIE TEES 


APPLICATION FOR ORDER 


A provincial judge who believes that he or she 
is unable, because of a disability, to perform the 
essential duties of the office unless his or her needs 
are accommodated may apply to the Judicial Council 
for an order that such needs be accommodated. 
subs. 45.(1) 


DUTY OF JUDICIAL COUNCIL 


If the Judicial Council finds that a judge is unable, 
because of a disability, to perform the essential duties 
of office unless his or her needs are accommodated, it 
shall order that the judge’s needs be accommodated 
to the extent necessary to enable him or her to perform 
those duties. 

subs. 45.(2) 


UNDUE HARDSHIP 


Subsection 45.(2) does not apply if the Judicial 
Council is satisfied that making an order would 
impose undue hardship on the person responsible 
for accommodating the judge’s needs, considering 
the cost, outside sources of funding, if any, and 
health and safety requirements, if any. 

subs. 45.(3) 


GUIDELINES AND RULES OF PROCEDURE 


In dealing with applications under this section, the 
Judicial Council shall follow its guidelines and rules 
of procedures established under subsection 51.1(1). 

subs. 45.4(4) 


OPPORTUNITY TO PARTICIPATE 


The Judicial Council will not make an order to 
accommodate against a person under subsection 
45.(2) without ensuring that the person has had an 
opportunity to participate and make submissions. 
subs. 45.(5) 


ORDER BINDS THE CROWN 


The order made by the Judicial Council to accommodate 
a judge's needs binds the Crown. 
subs. 45.(6) 


CHAIR FOR MEETING 


The Chief Justice of Ontario, or designate from the 
Court of Appeal, shall chair meetings held for the 
purposes of ordering accommodation. 

subs. 49.(8) 


CHAIR ENTITLED TO VOTE 


The chair is entitled to vote, and may cast a second 
deciding vote if there is a tie. 
subs. 49.(10) 


QUORUM FOR MEETING 


Eight members of the Judicial Council, including the 
chair, constitute a quorum for the purposes of dealing 
with an application for accommodation of disabilities. 
At least half the members present must be judges and 
at least four members present must be persons who 
are not judges. 

subs. 49.(13) 


EXPERT ASSISTANCE 


The Judicial Council may engage persons, including 
counsel, to assist it. 
subs. 49.(21) 


CONFIDENTIAL RECORDS 


The Judicial Council or a subcommittee may order 
that any information or documents relating to a 
mediation or a Council meeting or hearing that was 
not held in public are confidential and shall not be 
disclosed or made public. An order of non-disclosure 
may be made whether the information or documents 
are in the possession of the Judicial Council, the 
Attorney General or any other person. An order of non- 
disclosure cannot be made with respect to information 
and/or documents that the Courts of Justice Act 
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requires the Judicial Council to disclose or that have 
not been treated as confidential and were not prepared 
exclusively for the purposes of the mediation or 
Council meeting or hearing. 

subs. 49(24)(25) & (26) 


The Judicial Council shall establish and make public 
rules governing its own procedures, including guide- 
lines and rules of procedure for the purpose of the 
accommodation of disabilities. 

subs. 51.1(1) 


ACCOMMODATION ORDER 
AFTER A HEARING 


If, after a hearing into a complaint has been held, the 
Judicial Council finds that the judge who was the 
subject of the complaint is unable, because of a disability, 
to perform the essential duties of the office, but 
would be able to perform them if his or her needs 
were accommodated, the Council shall order that the 
judge’s needs be accommodated to the extent necessary 
to enable him or her to perform those duties. 

subs. 51.6(13) 


RULES OF PROCEDURE AND GUIDELINES 


The following are the rules of procedure and guide- 
lines established by the Ontario Judicial Council for 
the purpose of the accommodation of disabilities. 


APPLICATION IN WRITING 


An application for accommodation of disability by 
a judge shall be in writing and shall include the 
following information: - 


¢ a description of the disability to be accommodated; 


¢ a description of the essential duties of the judge's 
office for which accommodation is required; 


ea description of the item and/or service 
required to accommodate the judge’ disability; 


¢ a signed letter from a qualified doctor or other 
medical specialist (e.g., chiropractor, physio- 
therapist, etc.) supporting the judge’ application 
for accommodation; 


¢ the application and supporting materials are 
inadmissible, without the consent of the appli- 


cant, in any investigation or hearing, other 
than the hearing to consider the question of 
accommodation; 


¢ disclosure of the application and supporting 
materials by the Ontario Judicial Council to the 
public is prohibited without the consent of the 
applicant. 


ACCOMMODATION SUBCOMMITTEE 


On receipt of an application, the Council will convene 
a subcommittee of the Council composed of one judge 
and one lay member of the Council (an “accommodation 
subcommittee”). At its earliest convenience the 
accommodation subcommittee shall meet with the 
applicant and with any person against whom the 
accommodation subcommittee believes an order to 
accommodate may be required, and retain such 
experts and advice as may be required, to formulate 
and report an opinion to the Council in relation to 
the following matters: 


¢ the period of time that the item and/or service 
would be required to accommodate the judge's 
disability; 

¢ the approximate cost of the item and/or service 
required to accommodate the judges disability 
for the length of time the item and/or service is 
estimated to be required (i.e., daily, weekly, 
monthly, yearly). 


REPORT OF ACCOMMODATION SUBCOMMITTEE 


The report to the Council shall consist of all of the 
evidence considered by the accommodation subcom- 
mittee in formulating its view as to the costs of 
accommodating the applicant. 


If, after meeting with the applicant, the accommodation 
subcommittee is of the view that the applicant does 
not suffer from a disability, it shall communicate this 
fact to the Council in its report. 


INITIAL CONSIDERATION OF 
APPLICATION AND REPORT 


The Judicial Council shall meet, at its earliest conve- 
nience, to consider the application and the report of 
the accommodation subcommittee in order to determine 
whether or not the application for accommodation gives 
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rise to an obligation under the statute to accommodate 
the applicant short of undue hardship. 


THRESHOLD TEST FOR 
QUALIFICATION AS DISABILITY 


The Judicial Council will be guided generally by 
Human Rights jurisprudence relating to the definition 
of “disability” for the purposes of determining 
whether an order to accommodate is warranted. 


The Judicial Council will consider a condition to 
amount to a disability where it may interfere with the 
Judge’s ability to perform the essential functions of a 
judge's office. 


NOTIFICATION OF MINISTER 


If the Judicial Council is satisfied that the condition 
meets the threshold test for qualification as a disability 
and if the Judicial Council is considering making an 
order to accommodate same, then the Judicial 
Council shall provide a copy of the application for 
accommodation of disability together with the report 
of the accommodation subcommittee to the Attorney 
General, at its earliest convenience. The report of the 
accommodation subcommittee shall include all of 
the evidence considered by the accommodation sub- 
committee in formulating its view as to the costs of 
accommodating the applicant. 


SUBMISSIONS ON UNDUE HARDSHIP 


The Judicial Council will invite the Minister to make 
submissions, in writing, as to whether or not any 
order that the Council is considering making to 
accommodate a judge’s disability will cause “undue 
hardship” to the Ministry of the Attorney General or any 
other person affected by the said order to accommodate. 
The Judicial Council will view the Minister, or any 
other person against whom an order to accommodate 
may be made, as having the onus of showing that 
accommodating the applicant will cause undue hardship. 


In considering whether accommodation of the applicant 
will cause undue hardship, the Council will generally 
be guided by Human Rights jurisprudence relating to 


the question whether undue hardship will be caused, 
considering the cost, outside sources of funding, if 
any, and health and safety requirements, if any. 


TIME FRAME FOR RESPONSE 


The Judicial Council shall request that the Minister 
respond to its notice of the judge’s application for 
accommodation within thirty (30) calendar days of 
the date of receipt of notification from the Judicial 
Council. The Minister will, within that time frame, 
advise the Judicial Council whether or not the 
Minister intends to make any response to the application 
for accommodation. If the Minister does intend to 
respond, such response shall be made within sixty 
(60) days of the Ministers acknowledgement of the 
notice and advice that the Minister intends to 
respond. The Judicial Council will stipulate in its 
notice to the Minister that an order to accommodate 
will be made in accordance with the judge’s application 
and the Judicial Council’ initial determination in the 
absence of any submission or acknowledgement 
from the Minister. 


MEETING TO DETERMINE ORDER 
TO ACCOMMODATE 


After receipt of the Ministers submissions with 
respect to “undue hardship” or the expiration of the 
time period specified in its notice to the Minister, 
whichever comes first, the Ontario Judicial Council 
shall meet, at its earliest convenience, to determine 
the order it shall make to accommodate the judge’s 
disability. The Judicial Council will consider the judge’ 
application and supporting material and submissions 
made, if any, regarding the question of “undue hardship”, 
before making its determination. 


COPY OF ORDER 


A copy of the order made by the Judicial Council to 
accommodate a judge's disability shall be provided to 
the judge and to any other person affected by the said 
order within ten (10) calendar days of the date of the 
decision being made. 
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SPECIAL CONSIDERATIONS 


FRENCH-SPEAKING COMPLAINANTS/JUDGES 
Complaints against provincially-appointed judges 
may be made in English or French. 

subs. 51.2(2) 


A hearing into a complaint by the Judicial Council shall 
be conducted in English, but a complainant or witness 
who speaks French or a judge who is the subject of a 
complaint and who speaks French is entitled, on request, 


to be given before the hearing, French translations of 


documents that are written in English and are to be 
considered at the hearing; to be provided with the 
assistance of an interpreter at the hearing; and to be 
provided with simultaneous interpretation into 
French of the English portions of the hearing. 

subs. 51.2(3) 


This entitlement to translation and interpretation 
extends to mediation and to the consideration of the 
question of compensation, if any. 

subs. 51.2(4) 


The Judicial Council may direct that a hearing or 
mediation of a complaint where a complainant or 
witness speaks French, or the complained-of judge 
speaks French, be conducted bilingually, if the 
Judicial Council is of the opinion that it can be properly 
conducted in that manner. 

subs. 51.2(5) 


A directive under subsection (5) may apply to a part of 


the hearing or mediation and, in that case, subsections 
(7) and (8) below apply with necessary modifications. 
subs. 51.2(6) 


In a bilingual hearing or mediation, 


a) oral evidence and submissions may be given 
or made in English or French, and shall be 
recorded in the language in which they are 
given or made; 


b) documents may be filed in either language, 


c) in the case of a mediation, discussions may 
take place in either language; 


d) the reasons for a decision or the mediator’ 
report, as the case may be, may be written in 
either language. 

subs. 51.2(7) 


In a bilingual hearing or mediation, if the complainant 
or the judge complained-of does not speak both 
languages, he or she is entitled, on request, to have 
simultaneous interpretation of any evidence, submissions 
or discussions spoken in the other language and 
translation of any document filed or reasons or report 
written in the other language. 

subs. 51.2(8) 


COMPLAINTS AGAINST CHIEF JUSTICE ET AL 


If the Chief Justice of the Ontario Court of Justice is 
the subject of a complaint, the Chief Justice of 
Ontario shall appoint another judge of the Court of 
Justice to be a member of the Judicial Council instead 
of the Chief Justice of the Ontario Court of Justice 
until the complaint is finally disposed of. The 
Associate Chief Justice appointed to the Judicial 
Council shall chair meetings and hearings of the 
Judicial Council instead of the Chief Justice of the 
Ontario Court of Justice and appoint temporary 
members of the Judicial Council until the complaint 
against the Chief Justice of the Ontario Court of 
Justice is finally disposed of. 

subs. 50(1)(a) and (b) 


Any reference of the complaint that would otherwise 
be made to the Chief Justice of the Ontario Court of 
Justice (by a complaint subcommittee after its inves- 
tigation, by the Judicial Council or a review panel 
thereof after its review of a complaint subcommittee’ 
report or referral or by the Judicial Council after 
mediation), shall be made to the Chief Justice of the 
Superior Court of Justice instead of the Chief Justice 
of the Ontario Court of Justice, until the complaint 
against the Chief Justice of the Ontario Court of 
Justice is finally disposed of. 

subs. 50(1)(c) 


If the Chief Justice of the Ontario Court of Justice is 
suspended pending final disposition of the complaint 
against him or her, any complaints that would other- 


APPENDIX 


eee e ene e eee ee esr ener seen assesses s Hees see SETH FOOSE OO ESEEEEEOOES EEO ESSEOES EOE EE EEE EOE EEEHO EES EEEE SEES ED 


ONTARIO JUDICIAL COUNCIL — PROCEDURES DOCUMENT —SPECIAL CONSIDERATIONS 


wise be referred to the Chief Justice of the Ontario 
Court of Justice shall be referred to the Associate 
Chief Justice appointed to the Judicial Council until 
the complaint against the Chief Justice of the Ontario 
Court of Justice is finally disposed of. 

subs. 50(2)(a) 


If the Chief Justice of the Ontario Court of Justice is 
suspended pending final disposition of the complaint 
against him or her, annual approvals that would other- 
wise be granted or refused by the Chief Justice of the 
Ontario Court of Justice shall be granted or refused by 
the Associate Chief Justice appointed to the Judicial 
Council until the complaint against the Chief Justice 
of the Ontario Court of Justice is finally disposed of. 

subs. 50(2)(b) 


If either the Associate Chief Justice or Regional 
Senior Justice appointed to the Judicial Council is the 
subject of a complaint, the Chief Justice of the 
Ontario Court of Justice shall appoint another judge 
of the Ontario Court of Justice to be a member of the 
Judicial Council instead of the Associate Chief Justice 
or Regional Senior Justice, as the case may be, until 
the complaint against the Associate Chief Justice, or 
Regional Senior Justice appointed to the Judicial 
Council, is finally disposed of. 

subs. 50(3) 


COMPLAINTS AGAINST 

SMALL CLAIMS COURT JUDGES 

Subsection 87.1(1) of the Courts of Justice Act applies 

to provincially-appointed judges who were assigned 

to the Provincial Court (Civil Division) immediately 
before September 1, 1990, with special provisions. 


by a provincially-appointed judge who was 
assigned to the Provincial Court (Civil Division) 
immediately before September 1, 1990. The 
Chief Justice of the Ontario Court of Justice shall 
determine which judge is to be replaced and the 
Chief Justice of the Superior Court of Justice 
shall designate the judge who is to replace that 
judge. 


2. Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice, rather than to 
the Chief Justice of the Ontario Court of Justice. 

3. Complaint subcommittee recommendations with 


respect to interim suspension shall be made to the 
appropriate Regional Senior Justice of the Superior 
Court of Justice, to whom subsections 51.4(10) 
and (11) apply, with necessary modifications. 
subs. 87.1(4) 


COMPLAINTS AGAINST MASTERS 


Subsection 87.(3) of the Courts of Justice Act states 
that sections 44 to 51.12 applies to masters, with 
necessary modifications, in the same manner as to 
provincially-appointed judges. 


COMPLAINTS 


When the Judicial Council deals with a complaint 
against a master, the following special provisions apply: 


1. One of the members of the Judicial Council who 
is a provincially-appointed judge shall be 
replaced by a master. The Chief Justice of the 
Ontario Court of Justice shall determine which 
judge is to be replaced and the Chief Justice of 
the Superior Court of Justice shall designate the 
judge who is to replace that judge. 


COMPLAINTS 2. Complaints shall be referred to the Chief Justice 
When the Judicial Council deals with a complaint of the Superior Court of Justice, rather than to 
against a provincially-appointed judge who was the Chief Justice of the Ontario Court of Justice. 
assigned tO t buggies Son (Civil Division) 3. Complaint subcommittee recommendations with 
aapeau aes be ie pepiembe! 1, 1990, the following respect to interim suspension shall be made to the 
special provisions apply: appropriate Regional Senior Justice of the Superior 
1. One of the members of the Judicial Council who Court of Justice, to whom subsections 51.4(10) 

is a provincially-appointed judge shall be replaced and (11) apply, with necessary modifications. 
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ADMINISTRATIVE MATTERS 


INTAKE/OPENING COMPLAINT FILES: 


¢ Where a complaint is made orally by a person 
intending to make a complaint to the Judicial 
Council or a member acting in their capacity as a 
member of the Judicial Council thereof, the person 
making the allegation shall be encouraged to make 
the complaint in writing. If such person does not 
within 10 days of making the allegation tender a 
written complaint to the Council, the Registrar 
shall, on consultation with legal counsel and the 
Judicial Council member to whom the allegation 
was made, set out the particulars of the complaint 
in writing. Such written summary of the allegation 
shall be forwarded by registered mail to the person 
making the allegation, if he or she can be located, 
along with a statement that the allegation as 
summarized will become the complaint on the 
basis of which the conduct of the provincially- 
appointed judge in question will be evaluated. On 
the tenth day after the mailing of such summary, 
and in the absence of any response from the person 
making the allegation, the written summary shall be 
deemed to be a complaint alleging misconduct 
against the provincially-appointed judge in question. 


if the complaint is within the jurisdiction of the OJC 
(any provincially-appointed judge or master — full- 
time or part-time) a complaint file is opened and 
assigned to a two-member complaint subcommittee 
for review and investigation (complaints that are 
outside the jurisdiction of the OJC are referred to 
the appropriate agency) 


the Registrar will review each letter of complaint 
upon receipt and if it is determined that a file will 
be opened and assigned, the Registrar will determine 
whether or not it is necessary to order a transcript 
and/or audiotape for review by the complaint sub- 
committee and, if so, will direct the Assistant 
Registrar to order same. 


the complaint is added to the tracking form, a 
sequential file number is assigned, a letter of 
acknowledgement is sent to the complainant 
within a week of his or her letter being received, 
page one of the complaint intake form is completed 


and a letter to the complaint subcommittee members, 
together with the Registrar's recommendations regard- 
ing the file, if any, is prepared. Copies of all materials 
are placed in the office copy and each member's 
copy of the complaint file. 


Status reports on all open complaint files — with 
identifying information removed — is provided to each 
member of the OJC at each of its regular meetings. 


COMPLAINT SUBCOMMITTEES: 


Complaint subcommittee members endeavour to 
review the status of all opened files assigned to them 
on receipt of their status report each month and take 
whatever steps are necessary to enable them to submit 
the file to the OJC for review at the earliest possible 
opportunity. 


A letter advising the complaint subcommittee members 


that they have had a new case assigned to them is 


sent to the complaint subcommittee members, for 
their information, within a week of the file being 
opened and assigned. The complaint subcommittee 
members are contacted to determine if they want 
their copy of the file delivered to them or kept in 
their locked filing cabinet drawer in the OJC office. If 
files are delivered, receipt of the file by the member is 
confirmed. Complaint subcommittee members may 
attend at the OJC office to examine their files during 
regular office hours. 


Complaint subcommittee members will endeavour to 
review and discuss their assigned files within a month 
of receipt of the file. All material (transcripts, audio- 
tapes, court files, etc.) which a complaint subcommittee 
wishes to examine in relation to a complaint will be 
obtained on their behalf by the Registrar, and not by 
individual complaint subcommittee members. 


Given the nature of the complaint, the complaint 
subcommittee may instruct the Registrar to order a 
transcript of evidence, or the tape recording of evidence, 
as part of their investigation. If necessary, the complainant 
is contacted to determine the stage the court proceeding 
is in before a transcript is ordered. The complaint 
subcommittee may instruct the Registrar to hold the 
file in abeyance until the matter before the courts is 
resolved. 
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If a complaint subcommittee requires a response 
from the judge, the complaint subcommittee will 
direct the Registrar to ask the judge to respond to a 
specific issue or issues raised in the complaint. A 
copy of the complaint, the transcript Gf any) and all 
of the relevant materials on file will be provided to 
the judge with the letter requesting the response. A 
judge is given thirty days from the date of the letter 
asking for a response, to respond to the complaint. If 
a response is not received within that time, the complaint 
subcommittee members are advised and a reminder 
letter is sent to the judge by registered mail. If no 
response is received within ten days from the date of 
the registered letter, and the complaint subcommittee 
is satisfied that the judge is aware of the complaint 
and has full particulars of the complaint, they will 
proceed in the absence of a response. Any response 
made to the complaint by the subject judge at this 
stage of the procedure is deemed to have been made 
without prejudice and may not be used at a hearing. 


Transcripts and/or audiotapes of evidence and 
responses from judges to complaints are sent to com- 
plaint subcommittee members by courier, unless the 
members advise otherwise. 


A complaint subcommittee may invite any party or 
witness to meet or communicate with it during its 
investigation. 


The OJC secretary transcribes letters of complaint that 
are handwritten and provides secretarial assistance and 
support to members of the complaint subcommittee, 
as required. 


A complaint subcommittee may direct the Registrar 
to retain or engage persons, including counsel, to assist 
it in its investigation of a complaint. 

subs. 51.4(5) 


One member of each complaint subcommittee will 
be responsible to contact the Assistant Registrar by 
a specified deadline prior to each scheduled OJC 
meeting to advise what files, if any, assigned to the 
complaint subcommittee are ready to be reported to 
a review panel. The complaint subcommittee will 
also provide a legible, fully completed copy of pages 


2 and 3 of the complaint intake form for each file 
which is ready to be reported and will advise as to 
what other file material, besides the complaint, 
should be copied from the file and provided to the 
members of the review panel for their consideration. 
No information that could identify either the 
complainant or the judge who is the subject of the 
complaint will be included in the material provided 
to the review panel members. 


At least one member of a complaint subcommittee 
shall be present when the subcommittee’s report is 
made to a review panel. Complaint subcommittee 
members may also attend by teleconference when 
necessary. 


REVIEW PANELS: 


The chair of the review panel shall ensure that at least 
one copy of the relevant page of the complaint intake 
form is completed and provided to the Registrar at 
the conclusion of the review panel hearing. 


MEETING MATERIALS: 


All material prepared for meetings of the Ontario 
Judicial Council are confidential and shall not be 
disclosed or made public. 


When a complaint subcommittee has indicated that 
it is ready to make a report to a review panel, the 
Registrar will prepare and circulate a draft case sum- 
mary and a draft letter to the complainant to the 
members of the complaint subcommittee making the 
report and the members of the review panel assigned 
to hear the complaint subcommittee’s report. The draft 
case summary and draft letter to the complainant will 
be circulated to the members for their review at least 
a week prior to the date of the scheduled Judicial 
Council meeting. Amendments to the draft case 
summary and the draft letter to the complainant may 
be made after discussion by the Judicial Council 
members at the meeting held to consider the 
complaint subcommittee’s recommendation on indi- 
vidual complaint files. 
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The draft and final case summary and the draft letter 
to the complainant which is submitted for approval 
will not contain any information which would 
identify either the complainant or the subject judge. 


A copy of the final case summary is filed in every 
closed complaint file together with a copy of the final 
letter to the complainant advising of the disposition 
of the complaint. 


NOTICE OF DECISION - 
NOTIFICATION OF PARTIES: 


After the draft letter to the complainant has been 
approved, by the investigating complaint subcom- 
mittee and the review panel, it is prepared in final 
form and sent to the complainant. 


Complainants, in cases where their complaint is 
dismissed, are given notice of the decision of the 
OJC, with reasons, as required by subsection 51.4(2) 
of the Courts of Justice Act. 


The OJC has distributed a waiver form for all judges 
to sign and complete, instructing the OJC of the 
circumstances in which an individual judge wishes to be 
advised of complaints made against them, which are 
dismissed. The OJC has also distributed an address 
form for all judges to sign and complete, instructing 
the OJC of the address to which correspondence 
about complaint matters should be sent. 


Judges who had been asked for a response to the 
complaint, or who, to the knowledge of the OJC are 
otherwise aware of the complaint, will be contacted by 
telephone after the complaint has been dealt with and 
advised of the decision of the OJC. A letter confirming 
the disposition of the complaint will also be sent to 
the judge, in accordance with his/her instructions. 


CLOSING FILES: 


Once the parties have been notified of the OJCs 
decision, the original copy of the complaint file is 
marked “closed” and stored in a locked filing cabinet. 
Complaint subcommittee members return their 
copies of the file to the Registrar to be destroyed or 
advise, in writing, that they have destroyed their 
copy of the complaint file. If a member's copy of the 
complaint file, or written notice of the file’s destruction, 
is not received within two weeks after the review 
panel meeting, OJC staff will contact the complaint 
subcommittee member, to remind him or her to 
destroy his or her copy of the complaint file, and provide 
written notice, or arrange to have the file returned to 
the OJC, by courier, for shredding. 
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ONTARIO COURT OF JUSTICE 
CONTINUING EDUCATION PLAN 


The Continuing Education Plan for the Ontario Court 
of Justice has the following goals: 


1. Maintaining and developing professional competence. 
2. Maintaining and developing social awareness. 


3. Encouraging personal growth. 


The Plan provides each judge with an opportunity of 
having approximately ten days of continuing educa- 
tion per calendar year dealing with a wide variety of 
topics, including substantive law, evidence, Charter of 
Rights, skills training and social context. While many 
of the programs attended by the judges of the 
Ontario Court of Justice are developed and presented 
by the judges of the Court themselves, frequent use 
is made of outside resources in the planning and pre- 
sentation of programs. Lawyers, government and law 
enforcement officials, academics, and other profes- 
sionals have been used extensively in most education 
programs. addition, judges are encouraged to iden- 
tify and attend external programs of interest and ben- 
efit to themselves and the Court. 


EDUCATION SECRETARIAT 


The coordination of the planning and presentation of 
education programs is assured by the Education 
Secretariat. The composition of the Secretariat is as 
follows: the Chief Justice as Chair (ex officio), four 
judges nominated by the Chief Justice and four 
judges nominated by the Ontario Conference of 
Judges. The Ontario Court of Justice's research coun- 
sel serve as consultants. The Secretariat meets 
approximately four times per year to discuss matters 
pertaining to education and reports to the Chief 
Justice. The mandate and goals of the Education 
Secretariat are as follows: 


The Education Secretariat is committed to the 
importance of education in enhancing professional 
excellence. 


It is the mandate of the Education Secretariat to pro- 
mote educational experiences that encourage judges 
to be reflective about their professional practices, to 
increase their substantive knowledge, and to engage 
in ongoing, lifelong and self-directed learning. 


To meet the needs of an independent judiciary, the 
Education Secretariat will: 


¢ Promote education as a way to encourage 
excellence; and 


¢ Support and encourage programs which main- 
tain and enhance social, ethical and cultural 
sensitivity. 


The goals of the Education Secretariat are: 


1. To stimulate continuing professional and personal 
development; 


2. To ensure that education is relevant to the 
needs and interests of the provincial judiciary; 


3. To support and encourage programs that 
maintain high levels of competence and 
knowledge in matters of evidence, procedure 
and substantive law; 


. To increase knowledge and awareness of com- 

munity and social services structures and 
resources that may assist and complement 
educational programs and the work of the 
courts; 


5. To foster the active recruitment and involvement 
of the judiciary at all stages of program 
conceptualization, development, planning, 
delivery and evaluation; 


6. To promote an understanding of judicial 
development; 


7. To facilitate the desire for life-long learning 
and reflective practices; 
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8. To establish and maintain structures and sys- 
tems to implement the mandate and goals of 
the Secretariat; and 


9. To evaluate the educational process and programs. 


The Education Secretariat provides administrative 
and logistical support for the education programs 
presented within the Ontario Court of Justice. In 
addition, all education program plans are presented 
to and approved by the Education Secretariat as the 
Secretariat is responsible for the funding allocation 
for education programs. 


The current education plan for judges of the Ontario 
Court of Justice is divided into two parts; 


|. First Year Education, 


2. Continuing Education. 


PRS eee RE DU GAvn L@iN 


Each judge of the Ontario Court of Justice is pro- 
vided with certain texts and materials upon appoint- 
ment including: 


* Commentaries on Judicial Conduct 
(Canadian Judicial Council) 

¢ Martin’s Criminal Code 

* Family Law Statutes of the Ontario Court 
of Justice 

¢ The Conduct of a Trial 

¢ Judge’s Manual 

* Family Law Rules 

* Writing Reasons 

¢ Ethical Principles for Judges 
(Canadian Judicial Council) 


The Ontario Court of Justice organizes a one-day 
education program for newly appointed judges 
shortly after their appointment which deals with 
practical matters relating to the transition to the 
bench, including judicial conduct and judicial ethics, 
courtroom demeanour and behaviour, available 
resources, etc. This program is presented at the 
Office of the Chief Justice twice a year. 


Upon appointment, each new judge is assigned by 
the Chief Justice to one of the seven regions of the 
Province. The Regional Senior Judge for that region is 
then responsible for assigning and scheduling the 
new judge within the region. Depending on the new 
judge's background and experience at the time of 
appointment, the Regional Senior Judge will assign 
the newly-appointed judge for a period of time (usu- 
ally several weeks prior to swearing-in) to observe 
senior, more experienced judges and/or specific 
courtrooms. During this period, the new judge sits in 
the courtroom, attends in chambers with experi- 
enced judges and has an opportunity to become 
familiar with their new responsibilities. 


During the first year following appointment, or so 
soon therealter as is possible, new judges attend the 
New Judges’ Training Program presented by the 
Canadian Association of Provincial Court judges 
(GA PC), at) Garling Lake in the \Provyince 0: 
Quebec. This intensive one-week program is practi- 
cal in nature and is oriented principally to the area of 
criminal law, with some reference to areas of family 
law. Judges in the first year of appointment are also 
encouraged to attend all education programs relating 
to their field(s) of specialization presented by the 
Ontario Court of Justice (These programs are out- 
lined under the heading “Continuing Education”). 


Each judge at the time of appointment is invited to 
participate in a mentoring program which has been 
developed within the Ontario Court of Justice by the 
Ontario Conference of Judges. New judges also have 
the opportunity (as do all judges) to discuss matters 
of concern or interest with their peers at any time. 


All judges from the date of their appointment have 
equal access to a number of resources that impact 
directly or indirectly upon the work of the Ontario 
Court of Justice, including legal texts, case reporting 
services, the Ontario Court of Justice Research 
Centre (discussed below), computer courses and 
courses in Quicklaw (a computer law database and 
research facility). 
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2. CONTINUING EDUCATION 


Continuing education programs presented to judges 
of the Ontario Court of Justice are of two types; 


1) Programs presented by the Ontario Conference of 
Judges usually of particular interest to judges in 
the fields of criminal or family law respectively; 


2) Programs presented by the Education Secretariat. 


1. PROGRAMS PRESENTED BY THE 
ONTARTO CONBEREN GE OES) UD Gis 

The programs presented by the Ontario Conference 
of Judges constitute the Core Program of the 
Ontario Court of Justice education programming. 
The Ontario Conference of Judges has two Education 
Committees (criminal and family) composed of a 
number of judges, one of whom is normally desig- 
nated as the education chair. These committees meet 
as required and work throughout the year on the 
planning, development and presentation of the core 
education programs. 


The Ontario Conference of Judges presents three 
education programs in the area of family law, one 
each in January (the Judicial Development 
Institute), May (in conjunction with the Annual 
meeting of the Court) and September. Generally 
speaking, the principal topics are a) Child 
Welfare, and b) Family Law (custody, access and 
support). Additional topics involving skills 
development, case management, legislative 
changes, social context and other areas are incor- 
porated as the need arises. Each program is of 
two to three days duration and is open to any 
judge who spends a significant amount of his or 
her time presiding over family law matters. 


There are also two major criminal law programs 
presented each year. 


a) A three-day Regional Seminar is organized in 
October and November of each year at four 
regional locations. These seminars customarily 
focus on areas of sentencing and the law of evi- 
dence, although a variety of other topics may also 
be included. Similar programs are presented in 
each of the four regional locations. 


b) A two and a half day education seminar is pre- 
sented in the month of May in conjunction with 
the annual meeting of the Court. All judges pre- 
siding in criminal law courts are entitled and 
encouraged to attend these seminars. 


Il. SECRETARIAT PROGRAMS 


The programs that are planned and presented by the 
Education Secretariat tend to deal with subject mat- 
ter that is neither predominantly criminal nor family, 
or that can be presented on more than one occasion 
to different groups of judges. 


1. JUDGMENT WRITING: This two-day seminar is 
presented to a group of approximately 10 judges 
at a time as funding permits. Lately two seminars 
have been presented in February of each year at 
the Office of the Chief Justice by Professor 
Edward Berry of the University of Victoria. 


In the 1997/98 fiscal year the Education 
Secretariat contracted with Professor Berry to 
prepare a text in judgment writing for all judges 
of the Court. That text has now been prepared 
and distributed to all judges of the Court and is 
now in its second edition. 


2, PRE-RETIREMENT SEMINARS 2 Intended™ to 
assist judges in their retirement planning 
(together with their spouses), this two and one- 
half day program deals with the transition from 
the bench to retirement and is presented in 
Toronto whenever numbers warrant. 


3. JUDICIAL COMMUNICATION PROGRAM. In 
March, 1998, the Ontario Court of Justice 
retained the services of Professor Gordon 
Zimmerman together with Professor Alayne 
Casteel of the University of Nevada to present a 
training program on Judicial Communication. 
The program involved directed activities and dis- 
cussion on verbal and non-verbal communica- 
tions, listening and related problems. Individual 
judges were videotaped and their communica- 
tion techniques were critiqued in the course of 
the program. The program, which was presented 
to 25 Ontario Court of Justice judges, was 
intended to serve as a pilot project for future 
seminars on judicial communication, which will 
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be presented as funding and scheduling permits. 
The Secretariat put on the first of these seminars 
in March, 2000. It was attended by 16 judges of 
the Ontario Court of Justice and 2 from the 
Canadian Association of Provincial Court Judges 
who were invited to observe and participate in 
order to assess the program for use in other 
provinces. This program was organized, devel- 
oped and presented by Professor Neil Gold and 
his associate Frank Borowicz who adapted the 
pilot project to the specific role of a trial judge in 
a Canadian court. The program was presented 
again in March, 2002 to another 21 judges of the 
Ontario Court of Justice. 


SOCIAL CONTEXT PROGRAMS: The Ontario 
Court of Justice has presented significant pro- 
grams dealing with social context. The first such 
program, entitled Gender Equity, was presented 
in the fall of 1992. That program used profes- 
sional and community resources in its planning 
and presentation phases. A number of Ontario 
Court of Justice judges were trained as facilitators 
for the purposes of the program during the plan- 
ning process, which lasted over 12 months. 
Extensive use was made of videos and printed 
materials which form a permanent reference. The 
facilitator model has since been used in a number 
of Ontario Court of Justice Education Programs. 


The Court undertook its second major social 
context program, presented to all of its judges, in 
May 1996. The program, entitled The Court in an 
Inclusive Society, was intended to provide infor- 
mation about the changing nature of our society, 
to determine the impact of the changes and to 
equip the Court to respond better to those 
changes. A variety of pedagogical techniques 
including large and small group sessions were 
used in the course of the program. A group of 
judge facilitators were specifically trained for this 
program which was presented following signifi- 
cant community consultation. 


In September 2000 the Ontario Conference of 
Judges and the Canadian Association of Provincial 
Court Judges met in Ottawa for a combined con- 
ference which covered, inter alia, poverty issues 
and, in addition, issues related to aboriginal justice. 
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As part of the Court's commitment to social con- 
text education, the Ontario Conference of Judges 
has created an ad hoc equality committee to 
ensure that social context issues are included and 
addressed on an on-going basis in the education 
programs of the associations. 


UNIVERSITY EDUCATION PROGRAM. This 
program takes place over a five-day period in the 
spring in a university or similar setting. It pro- 
vides an opportunity for approximately 30 - 35 
judges to deal in depth with criminal law educa- 
tion topics in a more academic context. 


EXTERNAL EDUCATION PROGRAMS 


FRENCH-LANGUAGE COURSES: Judges of the 
Ontario Court of Justice who are proficient in 
French may attend courses presented by the 
Office of the Commissioner for Federal Judicial 
Affairs. The frequency and duration of the 
courses are determined by the judge’s level of 
proficiency. The purpose of the courses is to 
assure and to maintain the French language pro- 
ficiency of those judges who are called upon to 
preside over French language matters in the 
Ontario Court of Justice. There are two levels of 
courses: (a) Terminology courses for francoph- 
one judges; (b) Terminology courses for anglo- 
phone (bilingual) judges. 


OTHER EDUCATIONAL PROGRAMS: Judges of 
the Ontario Court of Justice are encouraged to 
pursue educational interests by attending educa- 
tion programs presented by other organizations 
and associations including: 


* Canadian Association of Provincial 
Court Judges 


¢ National Judicial Institute 


¢ Federation of Law Societies: Criminal 
(Substantive Law/Procedure/Evidence) 
& Family Law 


¢ International Association of Juvenile 
and Family Court Magistrates 


* Canadian Bar Association 
¢ Criminal Lawyers’ Association 


¢ Advocate’s Society Conference 
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* Ontario Association for Family 
Mediation/Mediation Canada 


¢ Canadian Institute for the 
Administration of Justice 


¢ International Association of Women Judges 
(Canadian Chapter) 


¢ Ontario Family Court Clinic Conference 


* Canadian Institute for Advanced Legal Studies 


The process involves an application by a judge to 
attend such programs, a peer selection commit- 
tee, and a program appraisal. This program 
depends upon available funding as determined 
' by the Education Secretariat on an annual basis. 


The Education Secretariat has however estab- 
lished a Conference Attendance Committee to 
consider applications by individual judges for 
funding to attend conferences/seminars/pro- 
grams other than those presented by the Ontario 
Court of Justice. Funding, when provided, is 
usually less than 100% since it is designed to 
provide supplementary assistance to judges who 
are prepared to commit some of their own 
resources to attend. 


COMPUTER COURSES: The Ontario Court of 
Justice, through a tendered contract with a train- 
ing vendor previously organized a series of com- 
puter training courses for judges of the Ontario 
Court of Justice. These courses were organized 
according to skill level and geographic location 
and presented at different times throughout the 
Province. Judges typically attended at the offices 
of the training vendor for courses in computer 
operation, word-processing and data storage and 
retrieval. Other courses were and are presented 
in the use of Quicklaw (the computer law data- 
base and research facility). 


As the Desktop Computer Implementation 
(D.C.I.) Project and the Integrated Justice Project 
were implemented across the justice system in 
Ontario, starting in the summer of 1998, com- 
puter training for judges was significantly 
increased by the Project in order to ensure appro- 
priate levels of computer literacy for all members 
of the Court. 
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NATIONAL JUDICIAL INSTITUTE (NJ.1.): The 
Ontario Court of Justice through its Education 
Secretariat makes a financial contribution to the 
operation of the National Judicial Institute. The 
NJ.L, based in Ottawa, sponsors a number of 
education programs across the country for feder- 
ally and  provincially appointed judges. 
Individual judges have attended and will con- 
tinue to attend NJ.l. programs in the future, 
depending on location and subject matter. The 
Chief Justice is a member of the Board of the 
NJ. 


The Ontario Court of Justice has entered into a 
joint venture with the N.J.I. which resulted in the 
hiring of an Education Director for the Ontario 
Court of Justice who is also responsible for the 
coordination and development of programs for 
Provincial judges in other provinces. 


In September, 2002 the Ontario Court of Justice 
and the National Judicial Institute jointly pre- 
sented a conference on Child Welfare Law which 
was attended by both federal and provincial 
judges from across the country. 


OTHER EDUCATIONAL RESOURCES 


JUDICIAL RESEARCH, CENTRE judcesronthe 
Ontario Court of Justice have access to the 
Ontario Court of Justice Research Centre located 
at Old City Hall in Toronto. The Research Centre, 
a law library and computer research facility, is 
staffed by three research counsel together with 
support staff and is accessible in person, by tele- 
phone, E-mail or fax. The Research Centre 
responds to specific requests from judges for 
research and, in addition, provides updates with 
respect to legislation and relevant case law 
through its regular publication ‘Items of Interest’. 


RECENT DEVELOPMENTS: The Honourable 
Mr. Justice Ilan MacDonnell also provides to 
judges of the Ontario Court of Justice his sum- 
mary and comments on current criminal law 
decisions of the Ontario Court of Appeal and of 
the Supreme Court of Canada in a publication 
entitled ‘Recent Developments’. 
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SEEF-FUNDED LEAVE: In order to provide 
access to educational opportunities that fall out- 
side the parameters of regular judicial education 
programs, the Ontario Court of Justice has devel- 
oped a self-funded leave policy that allows 
judges to defer income over a period of years in 
order to take a period of self-funded leave of up 
to twelve months. Prior approval is required for 
such leave and a peer review committee reviews 
the applications in selecting those judges who 
will be authorized to take such leave. 


REGIONALE MEETINGS: The currentysceven 
regions of the Court have annual regional meet- 
ings. While these meetings principally provide 
an opportunity to deal with regional administra- 
tive/management issues, some also have an edu- 
cational component. Such is the case, for 
example, with the northern regional meeting in 
which judges of the Northeast and Northwest 
Regions meet together and deal with educational 
issues of special interest to the north, such as 
judicial isolation, travel and aboriginal justice. 


In addition to the educational programs outlined 
above, the fundamental education of judges con- 
tinues to be self-directed and is effected inter alia 
through continuing peer discussions and indi- 
vidual reading and research. 


¢ ¢ ¢ 
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CHAPTER C.43 
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SECTION 49 


JUDICIAL COUNCIL 


49. (1) The Ontario Judicial Council is continued under 
the name Ontario Judicial Council in English and Conseil de 
la magistrature de l'Ontario in French. 


COMPOSITION 
(2) 


The Judicial Council is composed of, 


(a) the Chief Justice of Ontario, or another judge of the 
Court of Appeal designated by the Chief Justice; 


(b) the Chief Justice of the Ontario Court of Justice, 
or another judge of that division designated by 
the Chief Justice, and the Associate Chief Justice 


of the Ontario Court of Justice; 


(c) a regional senior judge of the Ontario Court of 
Justice, appointed by the Lieutenant Governor in 
Council on the Attorney Generals recommendation; 


(d) 


two judges of the Ontario Court of Justice, 
appointed by the Chief Justice; 


(e) the Treasurer of The Law Society of Upper 
Canada, or another bencher of the Law Society 
who is a lawyer, designated by the Treasurer; 


(f) a lawyer who is not a bencher of The Law Society 
of Upper Canada, appointed by the Law Society; 


(g) four persons who are neither judges nor lawyers, 
appointed by the Lieutenant Governor in Council 
on the Attorney General's recommendation. 


TEMPORARY MEMBERS 


(3) The Chief Justice of the Ontario Court of Justice may 
appoint a judge of that division to be a temporary member 
of the Judicial Council in the place of another provincial 
judge, for the purposes of dealing with a complaint, if the 
requirements of subsections (13), (15), (17), (19) and (20) 
cannot otherwise be met. 


GRELERIA 


(4) In the appointment of members under clauses 
(2) (d), () and (g), the importance of reflecting, in the 
composition of the Judicial Council as a whole, Ontario's 
linguistic duality and the diversity of its population and 
ensuring overall gender balance shall be recognized. 


TERM-OF OFFICE 


(5) The regional senior judge who is appointed under 
clause (2) (c) remains a member of the Judicial Council until 
he or she ceases to hold office as a regional senior judge. 


Same 

(6) The members who are appointed under clauses 
(2) (d), () and (g) hold office for four-year terms and shall 
not be reappointed. 


STAGGERED TERMS 


(7) Despite subsection (6), one of the members first 
appointed under clause (2) (d) and two of the members 
first appointed under clause (2) (g) shall be appointed to 
hold office for six-year terms. 


CHAIR 


(8) The Chief Justice of Ontario, or another judge of 
the Court of Appeal designated by the Chief Justice, shall 
chair the meetings and hearings of the Judicial Council 
that deal with complaints against particular judges and its 
meetings held for the purposes of section 45 and subsection 
Ai) 


Same 

(9) The Chief Justice of the Ontario Court of Justice, or 
another judge of that division designated by the Chief Justice, 
shall chair all other meetings and hearings of the Judicial 
Council. 


Same 
(10) The chair is entitled to vote, and may cast a second 
deciding vote if there is a tie. 


OPEN AND CLOSED HEARINGS AND MEETINGS 


(11) The Judicial Councils hearings and meetings under 
sections 51.6 and 51.7 shall be open to the public, unless sub- 
section 51.6 (7) applies; its other hearings and meetings may 
be conducted in private, unless this Act provides otherwise. 


VACANCIES 


(12) Where a vacancy occurs among the members 
appointed under clause (2) (d), (f) or (g), a new member 
similarly qualified may be appointed for the remainder of 
the term. 
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QUORUM 


(13) The following quorum rules apply, subject to 
subsections (15) and (17): 


1. Eight members, including the chair, constitute 
a quorum. 


2. At least half the members present must be 
judges and at least four must be persons who 
are not judges. 


REVIEW PANELS 


(14) The Judicial Council may establish a panel for the 
purpose of dealing with a complaint under subsection 51.4 
(17) or (18) or subsection 51.5 (8) or (10) and considering 
the question of compensation under section 51.7, and the 
panel has all the powers of the Judicial Council for that 
purpose. 


Same 
(15) The following rules apply to a panel established 
under subsection (14): 


1. The panel shall consist of two provincial judges 
other than the Chief Justice, a lawyer and a person 
who is neither a judge nor a lawyer. 


2. One of the judges, as designated by the Judicial 
Council, shall chair the panel. 


3. Four members constitute a quorum. 


HEARING PANELS 


(16) The Judicial Council may establish a panel for 
the purpose of holding a hearing under section 51.6 and 
considering the question of compensation under section 
51.7, and the panel has all the powers of the Judicial 
Council for that purpose. 


Same 
(17) The following rules apply to a panel established 
under subsection (16): 


1. Half the members of the panel, including the 
chair, must be judges, and half must be persons 
who are not judges. 


2. At least one member must be a person who is 
neither a judge nor a lawyer. 


3. The Chief Justice of Ontario, or another judge of 
the Court of Appeal designated by the Chief 
Justice, shall chair the panel. 


4. Subject to paragraphs 1, 2 and 3, the Judicial 
Council may determine the size and composition 
of the panel. 


5.  Allthe members of the panel constitute a quorum. 


CHAIR 


(18) The chair of a panel established under subsection 
(14) or (16) is entitled to vote, and may cast a second 
deciding vote if there is a tie. 


PARTICIPA TION LINGSTAGESSOF PROCESS 


(19) The members of the subcommittee that investigated 
a complaint shall not, 


(a) deal with the complaint under subsection 51.4 
(17) or (18) or subsection 51.5 (8) or (10); or 


(b) participate in a hearing of the complaint under 
section 51.6. 


Same 

(20) The members of the Judicial Council who dealt 
with a complaint under subsection 51.4 (17) or (18) or 
subsection 51.5 (8) or (10) shall not participate in a hearing 
of the complaint under section 51.6. 


EXPERT ASSISTANCE 


(21) The Judicial Council may engage persons, 
including counsel, to assist it. 


SUPPORT SERVICES 


(22) The Judicial Council shall provide support services, 
including initial orientation and continuing education, to 
enable its members to participate effectively, devoting 
particular attention to the needs of the members who are 
neither judges nor lawyers and administering a part of its 
budget for support services separately for that purpose. 


Same 

(23) The Judicial Council shall administer a part of its 
budget for support services separately for the purpose 
of accommodating the needs of any members who have 
disabilities. 


CONFIDENTIAL RECORDS 


(24) The Judicial Council or a subcommittee may 
order that any information or documents relating to a 
mediation or a Council meeting or hearing that was not 
held in public are confidential and shall not be disclosed 
or made public. 


Same 

(25) Subsection (24) applies whether the information 
or documents are in the possession of the Judicial Council, 
the Attorney General or any other person. 
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EXCEPTIONS 


(26) Subsection (24) does not apply to information 
and documents, 


(a) that this Act requires the Judicial Council to 
disclose; or 


(b) that have not been treated as confidential and 
were not prepared exclusively for the purposes 
of the mediation or Council meeting or hearing. 


PERSONAL LIABILITY 


(27) No action or other proceeding for damages shall be 
instituted against the Judicial Council, any of its members 
or employees or any person acting under its authority for 
any act done in good faith in the execution or intended 
execution of the Council's or person’ duty. 


REMUNERATION 


(28) The members who are appointed under clause (2) 
(g) are entitled to receive the daily remuneration that is fixed 
by the Lieutenant Governor in Council. 


SECTION 50 


GOMPLAINT AGAINS Te CHIBPAJUSTIGEOFR THE 
ONTARIO COURT OF JUSTICE 
50. (1) If the Chief Justice of the Ontario Court of 
Justice is the subject of a complaint, 


(a) the Chief Justice of Ontario shall appoint 
another judge of the Ontario Court of Justice to 
be a member of the Judicial Council instead of 
the Chief Justice of the Ontario Court of Justice, 
until the complaint is finally disposed of; 


(b) the Associate Chief Justice of the Ontario Court 
of Justice shall chair meetings and hearings of 
the Council instead of the Chief Justice of the 
Ontario Court of Justice, and make appointments 
under subsection 49 (3) instead of the Chief 
Justice, until the complaint is finally disposed 
of; and 


(c) any reference of the complaint that would other- 
wise be made to the Chief Justice of the Ontario 
Court of Justice under clause 51.4 (13) (b) or 
51.4 (18) (c), subclause 51.5 (8) (b) (ii) or clause 
51.5 (10) (b) shall be made to the Chief Justice 
of the Superior Court of Justice instead of to the 
Chief Justice of the Ontario Court of Justice. 


SUSPENSION OF CHIEF JUSTICE 


(2) If the Chief Justice of the Ontario Court of Justice 
is suspended under subsection 51.4 (12), 


(a) complaints that would otherwise be referred to 
the Chief Justice of the Ontario Court of Justice 
under clauses 51.4 (13) (b) and 51.4 (18) (c), 
subclause 51.5 (8) (b) Gi) and clause 51.5 (10) 
(b) shall be referred to the Associate Chief 
Justice of the Ontario Court of Justice, until the 
complaint is finally disposed of; and 


(b) annual approvals that would otherwise be 
granted or refused by the Chief Justice of the 
Ontario Court of Justice shall be granted or 
refused by the Associate Chief Justice of the 
Ontario Court of Justice, until the complaint is 
finally disposed of. 


COMPLAINT AGAINST ASSOCIATE CHIEF 
JUSTICE OR REGIONAL SENIOR JUDGE 


(3) If the Associate Chief Justice of the Ontario Court 
of Justice or the regional senior judge appointed under 
clause 49 (2) (c) is the subject of a complaint, the Chief 
Justice of the Ontario Court of Justice shall appoint 
another judge of the Ontario Court of Justice to be a member 
of the Judicial Council instead of the Associate Chief 
Justice or regional senior judge, as the case may be, until 
the complaint is finally disposed of. 


SECTION 51 


PROVISION OF INFORMATION TO PUBLIC 


51. (1) The Judicial Council shall provide, in court- 
houses and elsewhere, information about itself and about the 
justice system, including information about how members of 
the public may obtain assistance in making complaints. 


Same 

(2) In providing information, the Judicial Council 
shall emphasize the elimination of cultural and linguistic 
barriers and the accommodation of the needs of persons 
with disabilities. 


ASSISTANCE, TO°PUBLIG 


(3) Where necessary, the Judicial Council shall arrange 
for the provision of assistance to members of the public in 
the preparation of documents for making complaints. 
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LTEVEPHONESACCESS 


(4) The Judicial Council shall provide province-wide free 
telephone access, including telephone access for the deaf, to 
information about itself and its role in the justice system. 


PERSONS WITH DISABILITIES 


(5) To enable persons with disabilities to participate 
effectively in the complaints process, the Judicial Council 
shall ensure that their needs are accommodated, at the 
Council’ expense, unless it would impose undue hardship 
on the Council to do so, considering the cost, outside sources 
of funding, if any, and health and safety requirements, 
if any. 


ANNUAL REPORT 


(6) After the end of each year, the Judicial Council 
shall make an annual report to the Attorney General on its 
affairs, in English and French, including, with respect to 
all complaints received or dealt with during the year, a 
summary of the complaint, the findings and a statement of 
the disposition, but the report shall not include information 
that might identify the judge or the complainant. 


TABLING 


(7) The Attorney General shall submit the annual 
report to the Lieutenant Governor in Council and shall 
then table the report in the Assembly. 


SECTIONS el 


RULES 


51.1 (1) The Judicial Council shall establish and make 
public rules governing its own procedures, including the 
following: 


1. Guidelines and rules of procedure for the 
purpose of section 45. 


2. Guidelines and rules of procedure for the 
purpose of subsection 51.4 (21). 


3. Guidelines and rules of procedure for the 
purpose of subsection 51.4 (22) 


4. If applicable, criteria for the purpose of sub- 
section Jie) ©) 


5. If applicable, guidelines and rules of procedure 
for the purpose of subsection 51.5 (13). 


6. Rules of procedure for the purpose of subsection 
DALG (5) 


7. Criteria for the purpose of subsection 51.6 (7). 
8. Criteria for the purpose of subsection 51.6 (8). 


9. Criteria for the purpose of subsection 51.6 (10). 


REGULATIONS AGE 


(2) The Regulations Act does not apply to rules, guide- 
lines or criteria established by the Judicial Council. 


SECTIONS. 236, 29 AND 33,0F, SEPA 


(3) Sections 28, 29 and 33 of the Statutory Powers 
Procedure Act do not apply to the Judicial Council. 


SECTION 51.2 


USE OFSOPFICIAL LANGUAGES OF COURTS 


51.2 (1) The information provided under subsections 51 
(1), (3) and (4) and the matters made public under subsection 
51.1 (1) shall be made available in English and French. 


Same 
(2) Complaints against provincial judges may be 
made in English or French. 


Same 

(3) A hearing under section 51.6 shall be conducted 
in English, but a complainant or witness who speaks 
French or a judge who is the subject of a complaint and 
who speaks French is entitled, on request, 


(a) to be given, before the hearing, French translations 
of documents that are written in English and are 
to be considered at the hearing, 


(b) to be provided with the assistance of an interpreter 
at the hearing; and 


(c) to be provided with simultaneous interpretation 
into French of the English portions of the hearing. 


Same 

(4) Subsection (3) also applies to mediations conducted 
under section 51.5 and to the Judicial Councils consideration 
of the question of compensation under section 51.7, if 
subsection 51.7 (2) applies. 
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BILINGUAL HEARING OR MEDIATION 


(5) The Judicial Council may direct that a hearing or 
mediation to which subsection (3) applies be conducted 
bilingually, if the Council is of the opinion that it can be 
properly conducted in that manner. 


PART OF HEARING OR MEDIATION 

(6) A directive under subsection (5) may apply to a 
part of the hearing or mediation, and in that case subsections 
(7) and (8) apply with necessary modifications. 


Same 
(7) In a bilingual hearing or mediation, 


(a) oral evidence and submissions may be given 
or made in English or French, and shall be 
recorded in the language in which they are 
given or made; 

(b) documents may be filed in either language; 

(c) inthe case of a mediation, discussions may 
take place in either language; 

(d) the reasons for a decision or the mediators 
report, as the case may be, may be written 
in either language. 

Same 


(8) In a bilingual hearing or mediation, if the 
complainant or the judge who is the subject of the 
complaint does not speak both languages, he or she is 
entitled, on request, to have simultaneous interpretation of 
any evidence, submissions or discussions spoken in the other 
language and translation of any document filed or reasons 
or report written in the other language. 


SECTION 51.3 


COMPLAINTS 


51.3 (1) Any person may make a complaint to the 
Judicial Council alleging misconduct by a provincial judge. 


Same 

(2) If an allegation of misconduct against a provincial 
judge is made to a member of the Judicial Council, it shall 
be treated as a complaint made to the Judicial Council. 


Same 

(3) If an allegation of misconduct against a provincial 
judge is made to any other judge or to the Attorney 
General, the other judge, or the Attorney General, as the 
case may be, shall provide the person making the allegation 


with information about the Judicial Council’s role in the 
justice system and about how a complaint may be made, 
and shall refer the person to the Judicial Council. 


CARRIAGE OF MATTER 


(4) Once a complaint has been made to the Judicial 
Council, the Council has carriage of the matter. 


INFORMATION RE COMPLAINT 


(5) At any person’s request, the Judicial Council may 
confirm or deny that a particular complaint has been made 
to it. 


SECTION 51.4 


REVIEW BY SUBCOMMITTEE 


51.4 (1) A complaint received by the Judicial Council 
shall be reviewed by a subcommittee of the Council consisting 
of a provincial judge other than the Chief Justice and a 
person who is neither a judge nor a lawyer. 


ROTATION OF MEMBERS 


(2) The eligible members of the Judicial Council shall 
all serve on the subcommittee on a rotating basis. 


DISMISSAL 


(3) The subcommittee shall dismiss the complaint 
without further investigation if, in the subcommittee’s 
opinion, it falls outside the Judicial Council’ jurisdiction 
or is frivolous or an abuse of process. 


INVESTIGATION 


(4) If the complaint is not dismissed under subsection 
(3), the subcommittee shall conduct such investigation as 
it considers appropriate. 


EXPERT ASSISTANCE 


(5) The subcommittee may engage persons, including 
counsel, to assist it in its investigation. 


INVESTIGATION PRIVATE 
(6) The investigation shall be conducted in private. 


NON-APPLIGATION OF SPPA 


(7) The Statutory Powers Procedure Act does not apply 
to the subcommittee’s activities. 


APPENDIX 


D-5 


TTPO R Ree eran eee seer esse eee ee eea eases EEE ees EH EEE EEE TEESE TEESE EEE EE OEHESHEEEEE HEHE EHEEESEE EEE HEEE EEE ESSE ES 


COURTS OF JUSTICE ACT —- CHAPTER C.43 — ONTARIO JUDICIAL COUNCIL 


INTERIM RECOMMENDATIONS 


(8) The subcommittee may recommend to a regional 
senior judge the suspension, with pay, of the judge who is 
the subject of the complaint, or the judge’ reassignment to a 
different location, until the complaint is finally disposed of. 


Same 

(9) The recommendation shall be made to the 
regional senior judge appointed for the region to which 
the judge is assigned, unless that regional senior judge is a 
member of the Judicial Council, in which case the recom- 
mendation shall be made to another regional senior judge. 


POWER OF REGIONAL SENIOR JUDGE 


(10) The regional senior judge may suspend or reas- 
sign the judge as the subcommittee recommends. 


DISCRETION 


(11) The regional senior judge’s discretion to accept or 
reject the subcommittee’s recommendation is not subject 
to the direction and supervision of the Chief Justice. 


EXCEPTION: COMPLAINTS AGAINST 
CERTAIN JUDGES 


(12) If the complaint is against the Chief Justice of the 
Ontario Court of Justice, an associate chief justice of the 
Ontario Court of Justice or the regional senior judge who 
is a member of the Judicial Council, any recommendation 
under subsection (8) in connection with the complaint 
shall be made to the Chief Justice of the Superior Court 
of Justice, who may suspend or reassign the judge as the 
subcommittee recommends. 


SUBCOMMITTEE’S DECISION 


(13) When its investigation is complete, the subcom- 
mittee shall, 


(a) dismiss the complaint; 

(b) refer the complaint to the Chief Justice; 

(c) refer the complaint to a mediator in accordance 
with section 51.5; or 

(d) refer the complaint to the Judicial Council, with 
or without recommending that it hold a hearing 
under section 51.6. 

Same 


(14) The subcommittee may dismiss the complaint or 
refer it to the Chief Justice or to a mediator only if both 
members agree; otherwise, the complaint shall be referred 
to the Judicial Council. 


CONDITIONS, REFERENCE TO CHIEF JUSTICE 


(15) The subcommittee may, if the judge who is the 
subject of the complaint agrees, impose conditions on a 
decision to refer the complaint to the Chief Justice. 


REPORT 


(16) The subcommittee shall report to the Judicial 
Council, without identifying the complainant or the judge 
who is the subject of the complaint, its disposition of any 
complaint that is dismissed or referred to the Chief Justice 
or to a mediator. 


POWER OF JUDICIAL COUNCIL 


(17) The Judicial Council shall consider the report, in 
private, and may approve the subcommittee’ disposition 
or may require the subcommittee to refer the complaint to 
the Council. 


Same 
(18) The Judicial Council shall consider, in private, 
every complaint referred to it by the subcommittee, and may, 


(a) hold a hearing under section 51.6; 

(b) dismiss the complaint; 

(c) refer the complaint to the Chief Justice, with or 
without imposing conditions as referred to in 
subsection (15): or 

(d) refer the complaint to a mediator in accordance 


with section 51.5. 


NON-APPLICATION OF SPPA 


(19) The Statutory Powers Procedure Act does not apply 
to the Judicial Council’ activities under subsections (17) 
and (18). 


NOTICE 1O JUDGE AND COMPLAINANT 


(20) After making its decision under subsection (17) 
or (18), the Judicial Council shall communicate it to the 
judge and the complainant, giving brief reasons in the case 
of a dismissal. 


GUIDELINES AND RULES OF PROCEDURE 


(21) In conducting investigations, in making recommen- 
dations under subsection (8) and in making decisions 
under subsections (13) and (15), the subcommittee shall 
follow the Judicial Council's guidelines and rules of proce- 
dure established under subsection 51.1 (1). 
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Same 

(22) In considering reports and complaints and making 
decisions under subsections (17) and (18), the Judicial 
Council shall follow its guidelines and rules of procedure 
established under subsection 51.1 (1). 


SECTION 51.5 


MEDIATION 


51.5 (1) The Judicial Council may establish a mediation 
process for complainants and for judges who are the subject 
of complaints. 


CRITERIA 


(2) If the Judicial Council establishes a mediation 
process, it must also establish criteria to exclude from the 
process complaints that are inappropriate for mediation. 


Same 

(3) Without limiting the generality of subsection (2), 
the criteria must ensure that complaints are excluded from 
the mediation process in the following circumstances: 


1. There is a significant power imbalance between 
the complainant and the judge, or there is such 
a significant disparity between the complainant's 
and the judge’s accounts of the event with which 
the complaint is concerned that mediation 
would be unworkable. 


2. The complaint involves an allegation of sexual 
misconduct or an allegation of discrimination or 
harassment because of a prohibited ground of 
discrimination or harassment referred to in any 
provision of the Human Rights Code. 


3. The public interest requires a hearing of the 
complaint. 


LEGALIADVICE 


(4) A complaint may be referred to a mediator only if 
the complainant and the judge consent to the referral, are 
able to obtain independent legal advice and have had an 
opportunity to do so. 


TRAINED MEDIATOR 


(5) The mediator shall be a person who has been 
trained in mediation and who is not a judge, and if the 
mediation is conducted by two or more persons acting 
together, at least one of them must meet those requirements. 


IMPARTIALITY 
(6) The mediator shall be impartial. 


EXCLUSION 


(7) No member of the subcommittee that investigated 
the complaint and no member of the Judicial Council who 
dealt with the complaint under subsection 51.4 (17) or 
(18) shall participate in the mediation. 


REVIEW BY COUNCIL 


(8) The mediator shall report the results of the mediation, 
without identifying the complainant or the judge who is 
the subject of the complaint, to the Judicial Council, which 
shall review the report, in private, and may, 


(a) approve the disposition of the complaint, or 

(b) if the mediation does not result in a disposition 
or if the Council is of the opinion that the 
disposition is not in the public interest, 

Gi) dismiss the complaint, 

Gi) refer the complaint to the Chief Justice, 
with or without imposing conditions as 
referred to in subsection 51.4 (15), or 

Gii) hold a hearing under section 51.6. 

REPORT 


(9) If the Judicial Council approves the disposition of 
the complaint, it may make the results of the mediation 
public, providing a summary of the complaint but not 
identifying the complainant or the judge. 


REFERRAL TO;COUNCIE 


(10) At any time during or after the mediation, the 
complainant or the judge may refer the complaint to the 
Judicial Council, which shall consider the matter, in private, 
and may, 


(a) dismiss the complaint; 

(b) refer the complaint to the Chief Justice, with or 
without imposing conditions as referred to in 
subsection 51.4 (15); or 

(c) hold a hearing under section 51.6. 


NON-APPLICATION OF SPPA 


(11) The Statutory Powers Procedure Act does not apply 
to the Judicial Council’ activities under subsections (8) 
and (10). 
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NOTICE TO JUDGE AND COMPLAINANT 


(12) After making its decision under subsection (8) or 
(10), the Judicial Council shall communicate it to the 
judge and the complainant, giving brief reasons in the case 
of a dismissal. 


GUIDELINES AND RULES OF PROCEDURE 

(13) In reviewing reports, considering matters and making 
decisions under subsections (8) and (10), the Judicial 
Council shall follow its guidelines and rules of procedure 
established under subsection 51.1 (1). 


SECTION 51.6 


ADJUDICATION BY COUNCIL 


51.6 (1) When the Judicial Council decides to hold a 
hearing, it shall do so in accordance with this section. 


APPLICATION OF SPPA 


(2) The Statutory Powers Procedure Act, except section 
4 and subsection 9 (1), applies to the hearing. 


RULES OF PROCEDURE 


(3) The Judicial Council's rules of procedure estab- 
lished under subsection 51.1 (1) apply to the hearing. 


COMMUNICATION RE SUBJECT-MATTER 
OF HEARING 

(4) The members of the Judicial Council participating 
in the hearing shall not communicate directly or indirectly 
in relation to the subject-matter of the hearing with any 
party, counsel, agent or other person, unless all the parties 
and their counsel or agents receive notice and have an 
opportunity to participate. 


EXCEPTION 

(5) Subsection (4) does not preclude the Judicial 
Council from engaging counsel to assist it in accordance 
with subsection 49 (21), and in that case the nature of the 
advice given by counsel shall be communicated to the parties 
so that they may make submissions as to the law. 


PARTIES 


(6) The Judicial Council shall determine who are the 
parties to the hearing. 


EXGEPTION?, CLOSED HEARING 


(7) In exceptional circumstances, if the Judicial Council 
determines, in accordance with the criteria established 
under subsection 51.1 (1), that the desirability of holding 
open hearings is outweighed by the desirability of 
maintaining confidentiality, it may hold all or part of the 
hearing in private. 


DISCLOSURES INS EXCEPTIONAL 
CIRCUMSTANCES 


(8) If the hearing was held in private, the Judicial 
Council shall, unless it determines in accordance with the 
criteria established under subsection 51.1 (1) that there 
are exceptional circumstances, order that the judge’s name 
not be disclosed or made public. 


ORDERS PROHIBITING PUBLICATION 


(9) If the complaint involves allegations of sexual 
misconduct or sexual harassment, the Judicial Council 
shall, at the request of a complainant or of another witness 
who testifies to having been the victim of similar conduct 
by the judge, prohibit the publication of information that 
might identify the complainant or witness, as the case may be. 


PUBLICATION BAN 


(10) In exceptional circumstances and in accordance 
with the criteria established under subsection 51.1 (1), the 
Judicial Council may make an order prohibiting, pending 
the disposition of a complaint, the publication of information 
that might identify the judge who is the subject of the 
complaint. 


DISPOSITIONS 


(11) After completing the hearing, the Judicial 
Council may dismiss the complaint, with or without a 
finding that it is unfounded or, if it finds that there has 
been misconduct by the judge, may, 


(a) warn the judge; 

(b) reprimand the judge; 

(c) order the judge to apologize to the complainant 
or to any other person, 

(d) order that the judge take specified measures, 
such as receiving education or treatment, as a 
condition of continuing to sit as a judge; 

(e) suspend the judge with pay, for any period; 

(f) suspend the judge without pay, but with benefits, 


for a period up to thirty days; or 
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(g) recommend to the Attorney General that the 
judge be removed from office in accordance 
with section 51.8. 
Same 


(12) The Judicial Council may adopt any combination 
of the dispositions set out in clauses (11) (a) to (f). 


DISABILITY 

(13) If the Judicial Council finds that the judge is 
unable, because of a disability, to perform the essential 
duties of the office, but would be able to perform them if 
his or her needs were accommodated, the Council shall 
order that the judges needs be accommodated to the extent 
necessary to enable him or her to perform those duties. 


APPLICATION OF SUBS. (13) 
(14) Subsection (13) applies if, 


(a) the effect of the disability on the judge's 
performance of the essential duties of the office 
was a factor in the complaint; and 

(b) the Judicial Council dismisses the complaint or 


makes a disposition under clauses (11) (a) to (f). 


UNDUE HARDSHIP 


(15) Subsection (13) does not apply if the Judicial 
Council is satisfied that making an order would impose 
undue hardship on the person responsible for accommodating 
the judge’s needs, considering the cost, outside sources of 
funding, if any, and health and safety requirements, if any. 


OPPORTUNITY TO PARTICIPATE 


(16) The Judicial Council shall not make an order 
under subsection (13) against a person without ensuring 
that the person has had an opportunity to participate and 
make submissions. 


CROWN BOUND 


(17) An order made under subsection (13) binds the 
Crown. 


REPORT TO ATTORNEY GENERAL 


(18) The Judicial Council may make a report to the 
Attorney General about the complaint, investigation, hearing 
and disposition, subject to any order made under 
subsection 49 (24), and the Attorney General may make 
the report public if of the opinion that this would be in the 
public interest. 


NON-IDENTIFICATION OF PERSONS 


(19) The following persons shall not be identified in 
the report: 


1. A complainant or witness at whose request an 
order was made under subsection (9). 


2. The judge, if the hearing was conducted in 
private, unless the Judicial Council orders that 
the judge’s name be disclosed. 


CONTINUING PUBLICATION BAN 


(20) If an order was made under subsection (10) and 
the Judicial Council dismisses the complaint with a finding 
that it was unfounded, the judge shall not be identified in 
the report without his or her consent and the Council shall 
order that information that relates to the complaint and 
might identify the judge shall never be made public without 
his or her consent. 


SECTION 51.7 


COMPENSATION 


51.7 (1) When the Judicial Council has dealt with a 
complaint against a provincial judge, it shall consider 
whether the judge should be compensated for his or her 
costs for legal services incurred in connection with all the 
steps taken under sections 51.4, 51.5 and 51.6 and this 
section in relation to the complaint. 


CONSIDERATION OF QUESTION COMBINED 
WITH HEARING 


(2) If the Judicial Council holds a hearing into the 
complaint, its consideration of the question of compensation 
shall be combined with the hearing. 


PUBLIC OR PRIVATE CONSIDERATION 
OF QUESTION 


(3) The Judicial Council's consideration of the question 
of compensation shall take place in public if there was a 
public hearing into the complaint, and otherwise shall 
take place in private. 


RECOMMENDATION 


(4) If the Judicial Council is of the opinion that the 
judge should be compensated, it shall make a recommendation 
to the Attorney General to that effect, indicating the 
amount of compensation. 
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Same 

(5) If the complaint is dismissed after a hearing, the 
Judicial Council shall recommend to the Attorney General 
that the judge be compensated for his or her costs for legal 
services and shall indicate the amount. 


DISCLOSURE OF NAME 


(6) The Judicial Council's recommendation to the 
Attorney General shall name the judge, but the Attorney 
General shall not disclose the name unless there was a 
public hearing into the complaint or the Council has other- 
wise made the judge’s name public. 


AMOUNT OF COMPENSATION 


(7) The amount of compensation recommended 
under subsection (4) or (5) may relate to all or part of the 
judge's costs for legal services, and shall be based on a rate 
for legal services that does not exceed the maximum rate 
normally paid by the Government of Ontario for similar 
services. 


PAYMENT 


(8) The Attorney General shall pay compensation to 
the judge in accordance with the recommendation. 


SECTION 51.8 


REMOVAL FOR CAUSE 


51.8 (1) A provincial judge may be removed from 
office only if, 


(a) acomplaint about the judge has been made to 
the Judicial Council; and 
(b) the Judicial Council, after a hearing under section 


51.6, recommends to the Attorney General that 
the judge be removed on the ground that he or 
she has become incapacitated or disabled from 
the due execution of his or her office by reason of, 


(i) inability, because of a disability, to perform 
the essential duties of his or her office (if an 
order to accommodate the judge's needs would 
not remedy the inability, or could not be made 
because it would impose undue hardship on the 
person responsible for meeting those needs, or 
was made but did not remedy the inability), 


(ii) conduct that is incompatible with the due 
execution of his or her office, or 


(iii) failure to perform the duties of his or 
her office. 


TABLING OF RECOMMENDATION 


(2) The Attorney General shall table the recommendation 
in the Assembly if it is in session or, if not, within fifteen 
days after the commencement of the next session. 


ORDER FOR REMOVAL 


(3) An order removing a provincial judge from office 
under this section may be made by the Lieutenant 
Governor on the address of the Assembly. 


APPLICATION 


(4) This section applies to provincial judges who have 
not yet attained retirement age and to provincial judges 
whose continuation in office after attaining retirement age 
has been approved under subsection 47 (3), (4) or (5). 


TRANSITION 


(5) A complaint against a provincial judge that is 
made to the Judicial Council before the day section 16 of 
the Courts of Justice Statute Law Amendment Act, 1994 
comes into force, and considered at a meeting of the 
Judicial Council before that day, shall be dealt with by the 
Judicial Council as it was constituted immediately before 
that day and in accordance with section 49 of this Act as 
it read immediately before that day. 


SECTION 51.9 


STANDARDS OF CONDUCT 


51.9 (1) The Chief Justice of the Ontario Court of 
Justice may establish standards of conduct for provincial 
judges, including a plan for bringing the standards into 
effect, and may implement the standards and plan when 
they have been reviewed and approved by the Judicial 
Council. 


DUTY OF CHIEF [US TICE 

(2) The Chief Justice shall ensure that the standards of 
conduct are made available to the public, in English and 
French, when they have been approved by the Judicial 
Council. 
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GOAES 

(3) The following are among the goals that the Chief 
Justice may seek to achieve by implementing standards of 
conduct for judges: 


1. Recognizing the independence of the judiciary. 

2. Maintaining the high quality of the justice 
system and ensuring the efficient administration 
of justice. 

3. Enhancing equality and a sense of inclusiveness 
in the justice system. 

4. Ensuring that judges’ conduct is consistent with 
the respect accorded to them. 

5. | Emphasizing the need to ensure the professional 


and personal development of judges and the growth 
of their social awareness through continuing 
education. 


SECTION 51.10 


CONTINUING EDUCATION 


51.10 (1) The Chief Justice of the Ontario Court of 
Justice shall establish a plan for the continuing education 
of provincial judges, and shall implement the plan when it 
has been reviewed and approved by the Judicial Council. 


DUTY OF CHIEPIUSTIGE 


(2) The Chief Justice shall ensure that the plan for 
continuing education is made available to the public, in 
English and French, when it has been approved by the 
Judicial Council. 


GOALS 
(3) Continuing education of judges has the follow- 
ing goals: 
1. Maintaining and developing professional 
competence. 
2. Maintaining and developing social awareness. 
3. Encouraging personal growth. 


SECTION 51.11 


PERFORMANCE EVALUATION 

51.11 (1) The Chief Justice of the Ontario Court of 
Justice may establish a program of performance evaluation 
for provincial judges, and may implement the program 
when it has been reviewed and approved by the Judicial 
Council. 


DUTY‘OF GHIER JUSTICE 


(2) The Chief Justice shall make the existence of the 
program of performance evaluation public when it has 
been approved by the Judicial Council. 


GOALS 

(3) The following are among the goals that the Chief 
Justice may seek to achieve by establishing a program of 
performance evaluation for judges: 


1. Enhancing the performance of individual judges 
and of judges in general. 

2. — Identifying continuing education needs. 

3. Assisting in the assignment of judges. 

4. Identifying potential for professional 


development. 


SCOPE OF EVALUATION 


(4) In a judge’s performance evaluation, a decision 
made in a particular case shall not be considered. 


CONFIDENTIALITY 


(5) A judge’s performance evaluation is confidential 
and shall be disclosed only to the judge, his or her regional 
senior judge, and the person or persons conducting the 
evaluation. 


INADMISSIBILITY, EXCEPTION 


(6) A judge's performance evaluation shall not be 
admitted in evidence before the Judicial Council or any 
court or other tribunal unless the judge consents. 


APPLICATIONIOFR SUBSS.(5) 96) 


(7) Subsections (5) and (6) apply to everything contained 
in a judge’s performance evaluation and to all information 
collected in connection with the evaluation. 
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SECTION 51.12 


CONSULTATION 


51.12 In establishing standards of conduct under section 
51.9, a plan for continuing education under section 51.10 
and a program of performance evaluation under section 
51.11, the Chief Justice of the Ontario Court of Justice 
shall consult with judges of that court and with such other 
persons as he or she considers appropmiate. 


SECTION 87 


MASTERS 


87.—(1) Every person who was a master of the 
Supreme Court before the lst day of September, 1990 is a 
master of the Superior Court of Justice. 


JURISDICTION 


(2) Every master has the jurisdiction conferred by the 
rules of court in proceedings in the Superior Court of 
Justice. 


APELIGALIONSOPS 5.44) [.O S112 


(3) Sections 44 to 51.12 apply to masters, with necessary 
modifications, in the same manner as to provincial judges. 


EXCEPTION 


(4) The power of the Chief Justice of the Ontario 
Court of Justice referred to in subsections 44(1) and (2) 
shall be exercised by the Chief Justice of the Superior 
Court of Justice with respect to masters. 


Same 

(5) The right of a master to continue in office under 
subsection 47 (3) is subject to the approval of the Chief 
Justice of the Superior Court of Justice, who shall make 
the decision according to criteria developed by himself or 
herself and approved by the Judicial Council. 


Same 
(6) When the Judicial Council deals with a complaint 
against a master, the following special provisions apply: 


1. | One of the members of the Judicial Council who 
is a provincial judge shall be replaced by a master. 
The Chief Justice of the Ontario Court of Justice 
shall determine which judge is to be replaced 
and the Chief Justice of the Superior Court of 


Justice shall designate the master who is to 
replace the judge. 


2. | Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice rather than to 
the Chief Justice of the Ontario Court of Justice. 


3. Subcommittee recommendations with respect 
to interim suspension shall be made to the 
appropriate regional senior judge of the 
Superior Court of Justice, to whom subsections 
51.4 (10) and (11) apply with necessary modi- 
fications. 


Same 

(7) Section 51.9, which deals with standards of con- 
duct for provincial judges, section 51.10, which deals with 
their continuing education, and section 51.11, which 
deals with evaluation of their performance, apply to masters 
only if the Chief Justice of the Superior Court of Justice 
consents. 


COMPENSATION 


(8) Masters shall receive the same salaries, pension 
benefits, other benefits and allowances as provincial 
judges receive under the framework agreement set out in 
the Schedule to this Act. 


SECTION 87.1 


SMALL CLAIMS COURT JUDGES 


87.1 (1) This section applies to provincial judges who 
were assigned to the Provincial Court (Civil Division) 
immediately before September 1, 1990. 


FULL AND PART-TIME SERVICE 


(2) The power of the Chief Justice of the Ontario Court 
of Justice referred to in subsections 44(1) and (2) shall be 
exercised by the Chief Justice of the Superior Court of Justice 
with respect to provincial judges to whom this section 
applies. 


CONTINUATION IN OFFICE 


(3) The right of a provincial judge to whom this section 
applies to continue in office under subsection 47 (3) is sub- 
ject to the approval of the Chief Justice of the Superior 
Court of Justice, who shall make the decision according to 
criteria developed by himself or herself and approved by the 
Judicial Council. 
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GOMELCAINTS 


(4) When the Judicial Council deals with a complaint 
against a provincial judge to whom this section applies, 
the following special provisions apply: 


1. — One of the members of the Judicial Council who is 
a provincial judge shall be replaced by a provincial 
judge who was assigned to the Provincial Court 
(Civil Division) immediately before September 1, 
1990. The Chief Justice of the Ontario Court of 
Justice shall determine which judge is to be 
replaced and the Chief Justice of the Superior 
Court of Justice shall designate the judge who is to 
replace that judge. 


Complaints shall be referred to the Chief Justice 
of the Superior Court of Justice rather than to 
the Chief Justice of the Ontario Court of Justice. 


Subcommittee recommendations with respect 
to interim suspension shall be made to the 
appropriate regional senior judge of the 
Superior Court of Justice, to whom subsections 
51.4 (10) and (11) apply with necessary modi- 
fications. 


APPLICATION OF 55251297 DISL0 75> 14ht 


(5) Section 51.9, which deals with standards of conduct 
for provincial judges, section 51.10, which deals with their 
continuing education, and section 51.11, which deals with 
evaluation of their performance, apply to provincial judges 
to whom this section applies only if the Chief Justice of the 
Superior Court of Justice consents. 


SECTION 45 


APPLICATION FOR ORDER THAT NEEDS 
BE ACCOMMODATED 


45. (1) A provincial judge who believes that he or she 
is unable, because of a disability, to perform the essential 
duties of the office unless his or her needs are accommodated 
may apply to the Judicial Council for an order under 
subsection (2). 


DUTY OF JUDICIAL GOUNGIL 


(2) If the Judicial Council finds that the judge is 
unable, because of a disability, to perform the essential 
duties of the office unless his or her needs are accommodated, 
it shall order that the judges needs be accommodated to the 
extent necessary to enable him or her to perform those duties. 


UNDUE HARDSHIP 

(3) Subsection (2) does not apply if the Judicial 
Council is satisfied that making an order would impose 
undue hardship on the person responsible for accommodating 
the judge’s needs, considering the cost, outside sources of 
funding, if any, and health and safety requirements, if any. 


GUIDELINES AND, RULESLOB PROGEDURE 


(4) In dealing with applications under this section, 
the Judicial Council shall follow its guidelines and rules of 
procedure established under subsection 51.1 (1). 


OPPORTUNITY LO PARTICIPA LE 


(5) The Judicial Council shall not make an order 
under subsection (2) against a person without ensuring 
that the person has had an opportunity to participate and 
make submissions. 


CROWN BOUND 
(6) The order binds the Crown. 


SECTION 47 


RETIREMENT 


(1) Every provincial judge shall retire upon attaining 
the age of sixty-five years. 


Same 

(2) Despite subsection (1), a judge appointed as a full- 
time magistrate, judge of a juvenile and family court or 
master before December 2, 1968 shall retire upon attaining 
the age of seventy years. 


CONTINUATION OF JUDGES IN OFFICE 


(3) A judge who has attained retirement age may, subject 
to the annual approval of the Chief Justice of the Ontario 
Court of Justice, continue in office as a full-time or part- 
time judge until he or she attains the age of seventy-five 
years. 


SAME. REGIONAL SENIOR JUDGES 


(4) A regional senior judge of the Ontario Court of 
Justice who is in office at the time of attaining retirement 
age may, subject to the annual approval of the Chief Justice, 
continue in that office until his or her term (including any 
renewal under subsection 42 (9)) expires, or until he or she 
attains the age of seventy-five years, whichever comes first. 
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SAME SCHIER JUSTICE AND ASSOCIATE 
SHIEP JUSTICES 


(5) A Chief Justice or associate chief justice of the 
Ontario Court of Justice who is in office at the time of 
attaining retirement age may, subject to the annual 
approval of the Judicial Council, continue in that office 
until his or her term expires, or until he or she attains the 
age of seventy-five years, whichever comes first. 


Same 

(6) If the Judicial Council does not approve a Chief 
Justice or associate chief justice continuation in that office 
under subsection (5), his or her continuation in the office 
of provincial judge is subject to the approval of the Judicial 
Council and not as set out in subsection (3). 


CRITERIA 


(7) Decisions under subsections (3), (4), (5) and (6) 
shall be made in accordance with criteria developed by the 
Chief Justice and approved by the Judicial Council. 


TRANSITION 


(8) If the date of retirement under subsections (1) to 
(5) falls earlier in the calendar year than the day section 16 
of the Courts of Justice Statute Law Amendment Act, 1994 
comes into force and the annual approval is outstanding 
on that day, the judge’s continuation in office shall be dealt 
with in accordance with section 44 of this Act as it read 
immediately before that day. 
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IN THE MATTER OF A COMPLAINT RESPECTING THE HONOURABLE MADAM JUSTICE LESLEY M. BALDWIN 


The Ontario Judicial Council (the “Council”), pursuant to 
sections 51.4(18) and 51.6 of the Courts of Justice Act, 
R.S.O. 1990, c. 43, as amended, conducted a hearing in 
relation to The Honourable Madam Justice Lesley M. 
Baldwin on April 3, 2002. 


In addition to the evidence and the oral submissions of 
counsel on that date, written submissions were filed by 
Presenting Counsel, Mr. Douglas Hunt, Q.C., and Counsel 
for Madam Justice Baldwin, Mr. Earl Levy, Q.C. 


THE PACTS 


An agreed statement of facts was filed at the hearing. 
Those facts are summarized as follows: 


In November of 1998, the Attorney General, on behalf of 
the Government of Ontario, announced the establishment 
of a Joint Committee on Domestic Violence (“the 
Committee”). The Committee was struck in response to 
the recommendations arising from the Coroners Inquest 
into the murder of Arlene May, a victim of domestic vio- 
lence, and the suicide of Randy Hes, the perpetrator of 
that violence. 


The Attorney-General Charles Harnick established 
the following terms of reference for the Committee: 


The Joint Committee on the Inquest touching the deaths 
of Arlene May and Randy lles is established in accordance 
with the following terms of reference: 


1) To review the jury recommendations and advise the 
Attorney General on their implementation which 
will include: 

a) providing advice to the Attorney General on set- 
ting priorities relating to the creation of domes- 


tic violence services and programs; 


b) providing advice to the Attorney General on the 
extent to which existing and planned programs 


are in keeping with the jury’s recommendations; 


providing advice to the Attorney General on the 
extent to which existing and planned programs 
serve to provide a seamless domestic violence 
program across Ontario; 


d) providing advice to the Attorney General on 
mechanisms required to provide ongoing moni- 
toring of the programs and services developed 


in response to the jurys recommendations. 


2) To consult with experts, victims, members of cultur- 
ally and regionally diverse groups and other stake 
holders and service providers as required to fulfill 


these terms of reference. 


In the fall of 1998, Attorney General Harnick contacted 
then Chief Judge Sidney Linden and specifically requested 


that Chief Judge Linden permit Justice Baldwin to serve as 
Chair of the Committee. After speaking with Justice 
Baldwin, Chief Judge Linden gave his permission for 
Justice Baldwin to take a temporary leave of absence as a 
sitting Judge to Chair the Committee. Justice Baldwin 
accepted the position. 


Former Chief Judge Sidney Linden, former Associate Chief 
Judge — Coordinator of Justices of the Peace Marietta 
Roberts and former Regional Senior Judge Anton Zuraw 
met with Justice Baldwin to discuss the request that she 
serve as Chair of the Committee. They cautioned her as 
they would caution any judge in her position that she 
would have to be careful with respect to what she said as 
a member and as Chair of the Committee because of her 
role as a judge. 


Justice Baldwin was granted a temporary leave of absence 
as a sitting judge of the Ontario Court of Justice from 
January 1999, for a period of approximately six months, 
and then extended to nine months, in order to serve as 
Chair of the Committee. Justice Baldwin’ leave of absence 
commenced on January 8, 1999 and ended in mid-August 
1999. During this period the Ministry of the Attorney General 
provided special funding to the Ontario Court of Justice to 
support a per diem sitting judge to replace Justice Baldwin. 


In addition to Justice Baldwin, the Committee was com- 
posed of community experts in the field of domestic violence 
prevention and senior government officials. The commu- 
nity experts on the Committee were Marilyn Struthers, 
Vivien Green, Dr. Peter Jaffe, and Roz Roach. The 
Government members of the Joint Committee were 
Assistant Deputy Ministers from the Ministry of the 
Attorney General, the Ministry of the Solicitor General, the 
Ministry of Correctional Services, the Ministry of Community 
and Social Services, and the Ontario Women’s Directorate. 


In fulfilling its terms of reference, the Committee worked 
with staff of various government ministries, heard about a 
wide range of domestic violence initiatives that are currently 
in place, and provided advice on initiatives that were in the 
process of development or implementation. The Committee 
consulted with a number of stakeholders and invited vari- 
ous community experts to meetings to share their knowledge 
and insights regarding specific jury recommendations. 


APPENDIX 


E-1 


eee meee eee ee esse reese sees seen sees eeeseeseEe ES EeE SEE SEH EES ESSE OEEOEEEHEEEEESESERESEHEOESOHEEHOSEEEE OES HS ESOS 


IN THE MATTER OF A COMPLAINT RESPECTING THE HONOURABLE MADAM JUSTICE LESLEY M. BALDWIN 


The Committees final report (the “Report”) was signed 
and was formally submitted to Attorney General James 
Flaherty on behalf of the Government of Ontario, on 
August 12, 1999. 


The Report was signed by the members of the Committee 
including Justice Baldwin. Justice Baldwin signed the report 
personally above the following “Judge Lesley Baldwin (Chair)”. 


The Report identified strategies for implementing the 
213 recommendations of the jury in the May/Iles inquest, 
organized under four categories: 1) Essential Common 
Services; 2) Effective Justice System Response; 3) Achieving 
Seamlessness; 4) Funding and Planning Priorities. 


Subsequent to the submission of the Report, Justice Baldwin 
returned to her duties as a sitting judge and the Ministry 
of the Attorney General ceased providing special funding 
to the Ontario Court of Justice to support Justice 
Baldwin's replacement. 


In or about September 1999, Justice Baldwin sought per- 
mission from the Attorney General to refer to the Report at an 
international conference on domestic violence. The Assistant 
Deputy Minister of Family Justice Services, Angela Longo, 
granted permission to Justice Baldwin, on behalf of the 
Attorney General. 


In or about May 2000, Justice Baldwin contacted the 
Acting Director of the Domestic Violence Work Team at 
the Ministry of the Attorney General, Linda Spears, seek- 
ing an electronic copy of the Report. Justice Baldwin indi- 
cated that she understood that funding was going to be 
sought from the Trillium Foundation for the printing of 
the Report in an easy to read format. 


By letter dated July 5, 2000, four former members of the 
Committee, Roz Roach, Marilyn Struthers, Vivien Green 
and Dr. Peter Jaffe, wrote to Justice Baldwin as “.. . community 
members of the Joint Committee on Domestic Violence to request 
immediate action.” (the “July 5th Letter”). 


In the July 5th Letter the former members made the 
following request: 


“We respectfully request that you approach the Minister of the 
Attorney General as our Chair, in order to ask for two imme- 
diate actions: 


1) The first initiative relates to a reprinting and re-release of 
2,000 copies of the Joint Committee Report. (We would be 
prepared to undertake this reprinting with a printer in 
London, who has costed this work.) This action would include: 


* reformatting the report to make it easier to read, more 
user-friendly, with a new cover 


* reprinting 2,000 copies of the report in the new format 


* distributing the report to all organizations throughout the 
province affected by the implementation plan. 

2) Secondly, we would like to explore the possibility of the 
Attorney General joining as a partner with a number of 
other charitable foundations and private sector companies 
to host a Summit on Woman Abuse in October/November 
2000. Given the extensive research and documentation 
that has been contemplated in the last few years, yet the 
ongoing risk/abuse and murder that woman victims and 
their children continue to experience, the purpose of the 
Summit is to continue to highlight the issue of abuse and to 
promote actions and implementation of necessary changes. 
At this point we are looking at pulling together two repre- 
sentatives (one from the criminal justice system and one 
from a community service) from each of the 54 court 
catchments areas. The agenda for this Summit would be to 
discuss progress and issues related to woman abuse in each 
community in order to maintain a public focus on the crit- 
ically important issue. 


We are very interested in creating an opportunity for 
collaborative analysis and planning to take place through 
a provincial gathering such as the summit and already 
know of a least one foundation that is very interested 
in participating. 


By letter dated July 7, 2000, on judicial letterhead, Justice 
Baldwin forwarded the July 5th Letter to the Attorney 
General for Ontario, The Honourable James M. Flaherty. 
Justice Baldwin copied the letter to Trinela Cane, Murray 
Segal, Dr. Peter G. Jaffe, Vivien Green, Marilyn Struthers 
and Roz Roach. The letter states as follows: 


RE: WORK OF THE JOINT COMMITTEE ON 
DOMESTIC VIOLENCE 


Please find attached a letter I received from the community 
members of the Joint Committee on Domestic Violence. 


I endorse their requests and can add parenthetically, that I have 
observed no noticeable change in the manner in which counsel 
are approaching these difficult cases in the criminal courts in 
which I preside. 


I am willing to meet with you again to discuss the 5 year plan 
our committee prepared if this would be of assistance. 


By letter stamped July 24, 2002, The Honourable James 
Flaherty responded to the July 7th Letter of Justice Baldwin. 
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His letter states, in part: 


“~.. Thank you again for raising these issues with me. My 
scheduler, Agnes Vanya, will contact your office directly to 
arrange a meeting for us. I look forward to discussing the pro- 
posals put forward on behalf of the community members of the 
Joint Committee.” 


On or about July 31, 2000, Justice Baldwin and three 
members of the former Committee, Trinela Cane (ADM 
Planning and Policy, Solicitor General and Correctional 
Services and Executive Lead, Victim Strategy), Dr. Peter 
Jaffe and Vivien Green, met with Attorney General 
Flaherty and Joanna Kuras, the Executive Lead, Victim 
Services Division, Ministry of the Attorney General. The 
purpose of the meeting was to re-brief the Attorney 
General on the work of the Committee. 


THE COMPLAINT 


The complaint is that Madam Justice Baldwin acted in a 
manner which was incompatible with the due execution of 
the duties of her office, and by such misconduct brought 
the administration of justice into disrepute. 


Specifically, the misconduct is described by Presenting 
Counsel Mr. Hunt to be the continuing contact with 
Executive Branch over matters of government policy 
affecting the area of criminal justice administration beyond 
the time frame during which permission had been granted 
for Justice Baldwin to assist the Executive Branch — 
thereby aligning herself with initiatives or strategies that 
were being presented by a particular group. Such conduct 
raised questions with respect to her ability to remain 
impartial and independent on issues that might come 
before her. 


MISCONDUCT 


“Judicial Misconduct” is not defined in the Courts of 
Justice Act. 


Presenting Counsel, Mr. Hunt, has submitted, in our view 
correctly, that a determination of judicial misconduct must 
be made by way of a legal analysis. 


One source for such an analysis would be the Principles of 
Judicial Office —a document prepared under the auspices of 
the Chief Justice of the Ontario Court of Justice. 


This document is not a set of rules. Rather it is a guide to 
assist judges in addressing ethical and professional dilem- 
mas — as well as in assisting the public to understand the 
reasonable expectations which the public may have of 
judges in the performance of judicial duties and in the 
conduct of their professional lives. 


At page 4, under the heading The Judge in the Community, 
it notes, under 3.2: 


Judges must avoid any conflicts of interest or the appearance of 
any conflict of interest in the performance of their judicial 
duties. 


And the commentary states: 
Judges must not participate in any partisan political activity, 


Both counsel also referred to Ethical Principles for Judges 
published by the Canadian Judicial Council. 


It, too, is a set of “principles” which addresses ethical issues 
for judges as they live and work in their communities. 


Under the heading Impartiality the “Statement” reads: 


Judges must be and should appear to be impartial with respect 
to their decisions and decision-making. 


The third “General Principle” under that heading states: 


The appearance of impartiality is to be assessed from the per- 
spective of a reasonable, fair-minded and informed 
person. 


Under the heading Judicial Independence the “Statement” is: 


An independent judiciary is indispensable to impartial justice 
under law. Judges should, therefore, uphold and exemplify judi- 
cial independence in both its individual and procedural aspects. 


Commentary number five under that heading states 
as follows: 


Given the independence accorded judges, they share a collec- 
tive responsibility to promote high standards of conduct. The 
rule of law and the independence of the judiciary depend pri- 
marily upon public confidence. Lapses and questionable con- 
duct by judges tend to erode that confidence . . . Public 
acceptance of and support for court decisions depends upon 
public confidence in the integrity and independence of the 
bench. This, in turn, depends upon the judiciary upholding 
high standards of conduct. 


Commentary number eight reads: 


Judges are asked frequently to serve as inquiry commissioners. 
In considering such a request, a judge should think carefully 
about the implications for judicial independence of accepting 
the appointment. There are examples of Judicial 
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Commissioners becoming embroiled in public controversy and 
being criticized and embarrassed by the very governments 
which appointed them. The terms of reference and other condi- 
tions such as time and resources should be examined carefully 
so as to assess their compatibility with the judicial function. 


In keeping with these principles, and the commentaries, 
Mr. Hunt submits that the test for misconduct must be a 
broadly similar test to that which the courts have devel- 
oped to protect judicial independence — because judicial 
independence and impartiality are the two cornerstones 
which underlie statements made by courts, and by judicial 
regulatory bodies in which the issue of conduct, or mis- 
conduct, is discussed. 


Section 51.6(11) of the Courts of Justice Act authorizes the 
Council to make a broad range of dispositions if it finds 
that a judge has been guilty of misconduct. 


The Council may: 


a) warn the judge; 
b) reprimand the judge; 


c) order the judge to apologize to the complainant 
or to any other person; 


d) order the judge to take specified measures such 
areceiving education or treatment, as a condi- 
tion of contiuing to sit as a judge; 


e) suspend the judge with pay, for any period; 


f) suspend the judge without pay, but with bene- 
fits, for a period up to thirty days; or 


g) recommend to the Attorney General that the 
judge be removed from office (in accordance 
with section 51.8). 


The issue is — what is necessary to constitute misconduct 
within the meaning of that section. 


In two recent cases, Therrien v. Minister of Justice et al. 
(2001), 155 C.C.C. (3d) 1, and Moreau — Berube v. New 
Brunswick (Judicial Council), 2002 S.C.C. 11, the Supreme 
Court of Canada considered the requirements for judicial 
misconduct albeit in the context of statutes in other 
provinces that did not have the full range of alternative 
dispositions found in s. 51.6(11). Nonetheless, in our 
view the test set out by the Supreme Court is applicable to 
findings of misconduct under the Ontario Statute. 


In Moreau — Berube v. New Brunswick (Judicial Council), the 
Supreme Court discussed the tension between judicial 
accountability and judicial independence. Judges must be 
accountable for their judicial and extra-judicial conduct so 


that the public have confidence in their capacity to per- 
form the duties of office impartially, independently and 
with integrity. When public confidence is undermined by 
a judges conduct there must be a process for remedying 
the harm that has been occasioned by that conduct. It is 
important to recognize, however, that the manner in 
which complaints of judicial misconduct are addressed 
can have an inhibiting or chilling effect on judicial action. 
The process for reviewing allegations of judicial miscon- 
duct must therefore provide for accountability without 
inappropriately curtailing the independence or integrity of 
judicial thought and decision-making. 


The purpose of judicial misconduct proceedings is essen- 
tially remedial. The dispositions in s. 51.6(11) should be 
invoked, when necessary in order to restore a loss of pub- 
lic confidence arising from the judicial conduct in issue. 


Paraphrasing the test set out by the Supreme Court in 
Therrien and Moreau-Berube, the question under s. 
51.6(11) is whether the impugned conduct is so seriously 
contrary to the impartiality, integrity and independence of 
the judiciary that it has undermined the public’s confi- 
dence in the ability of the judge to perform the duties of 
office or in the administration of justice generally and that 
it is necessary for the Judicial Council to make one of the 
dispositions referred to in the section in order to restore 
that confidence. 


It is only when the conduct complained of crosses this 
threshold that the range of dispositions in s. 51.6(11) is to 
be considered. Once it is determined that a disposition 
under s. 51.6(11) is required, the Council should first 
consider the least serious — a warning — and move sequen- 
tially to the most serious — a recommendation for removal 
— and order only what is necessary to restore the public 
confidence in the judge and in the administration of jus- 
tice generally. 


HAS THERE BEEN MISCONDUCT HERE? 


The complaint relates specifically to the July 7th Letter 
from Madam Justice Baldwin, on judicial letterhead, to the 
Attorney-General. 


The issue is therefore whether the “sending” of the letter 
and its contents are so seriously contrary to the impartial- 
ity, integrity and independence of the judiciary that they 
would undermine the public’s confidence in the ability of 
the judge to perform the duties of her office, or the pub- 
lic’s confidence, generally, in the administration of justice, 
and necessitate a disposition under s. 51.6(11) of the Act. 
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From the perspective of public confidence — these facts 
are relevant: 


¢ Madam Justice Baldwin was given permission by 
her Chief Justice to serve as Chair of the 
Committee. 


¢ Nothing in the Report submitted by the 
Committee indicates that specific sentences 
should be imposed in domestic violence cases. 


¢ Nothing in the Report says that the presumption 
of innocence or the doctrine of reasonable doubt 
should be any different with respect to cases alleg- 
ing domestic abuse. 


¢ Nothing in the Report suggests changes to the 
rules of evidence to make it easier for the Crown 
to obtain a conviction. 


¢ The July 7th Letter does not add anything to, or 
advocate anything different from the contents of 
the Report in relation to the administration of jus- 
tice. The comment by Justice Baldwin that “. . . she 
has observed no noticeable change in the manner 
in which counsel are approaching these difficult 
cases in the criminal courts in which | preside” 
does not make reference to anything specific — 
either in relation to the contents of the Report, or 
to the administration of justice generally. 


¢ Madam Justice Baldwin, through her counsel, has 
expressed her regret that the July 7th Letter has 
been interpreted by anyone as an indication that 
there would be partiality on her part in domestic 
abuse cases. She has stated to the Council that this 
was not her intention. 


We note as well that Justice Baldwin did not intend that 
the letter receive public notice. It was not written with a 
view to bringing public pressure on the government. 
There is no effort by Justice Baldwin to politically embar- 
rass the government for not acting on the Committees 
report. The fact that the letter did reach the public domain 
was not the result of Justice Baldwin’ actions. In our view, 
the writing of the letter was more in the nature of a reaf- 
firmation by Justice Baldwin of the views earlier expressed 
in the Committee's report. 


Having reviewed the specific details of the complaint from 
the perspective of the “reasonable, fair-minded, informed 
member of the public”, in the context of the Principles of 
Judicial Office, and the test set out above, the Council 
concludes there has been no misconduct. 


We note that forwarding the letter from her Committee 
members on her judicial stationery may not have been the 
most appropriate way for the Committee to follow-up with 
the Attorney-General. The Council determines therefore 
that the complaint was not altogether unfounded, but in 
our view, neither the use of judicial stationery to attach the 
Committee members’ requests nor the parenthetical com- 
ment by Madam Justice Baldwin is so seriously contrary 
to the impartiality, integrity and independence of the 
judiciary that a finding of misconduct is warranted. 


The complaint is, therefore, dismissed. 


Having regard to section 51.7(5) of the Courts of Justice Act, 
we shall recommend to the Attorney General that 
Madam Justice Baldwin be compensated for her costs for 
legal services. 


We wish to receive written submissions from counsel on 
the issue of the amount of compensation, pursuant to sec- 
tion 51.7(7) of the Act. Counsel for Madam Justice 
Baldwin will present written submissions within seven (7) 
days of the release of this decision, and the response from 
Presenting Counsel, if any, will be provided within seven 
(7) days thereafter. 


DATED at the City of Toronto, in the Province of Ontario 
this 10th day of May, 2002. 


The Honourable DENNIS R. O;CONNOR 
Associate Chief Justice of Ontario 


The Honourable Madam Justice D.K. LIVINGSTONE 
Ontario Court of Justice 


MR. HENRY GRANT WETELAINEN 


MR. JULIAN PORTER, Q.C. 
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